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Van den Berg, Albert Jan, The New York Arbitration Convention of 1958: Towards A
Uniform Judicial Interpretation, Kluwer Law and Taxation, 1981; Gaillard, Emmanuel &
Others (eds.), Enforcement of Arbitration Agreements and International Arbitral Awards: The
New York Convention in Practice, Cameron May, 2008; Kronke, Herbert & Others (eds.),
Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary on the New
York Convention, Kluwer Law International, 2010; Wolf, Reinmar (ed.), New York
Convention, Convention on the Recognition and Enforcement of Foreign Arbitral Awards of
10 June 1958: Commentary, C.H. Beck & Hurt Publishing, 2012.
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UNCITRAL document A/CN.9/814/Add.1, Forty-seventh session, New York, 7-25 July
2014.
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2, Article 1I(2): “The term “agreement in writing” shall include an arbitral clause in a contact

or an arbitration agreement, signed by the parties or contained in an exchange of letters or
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Van den Berg, op. cit. (no. 1 above), pp. 179-80; Born, Gary, International Commercial
Arbitration, Vol. I, I* edn., Kluwer Law International, 2009, p. 581.
3. Federal Tribunal, 7 Feb. 1984, 11 YBCA (1986) 532-5 (Switzerland No 8);_Landau, Toby,
“The Requirement of a Written Form for An Arbitration Agreement: When Written Means
Oral”, in Van den Berg, Albert Jan (ed.), International Commercial Arbitration: Important
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Contemporary Question (ICCA Congress Series No 16), Kluwer Law International, 2003, pp.
21-2; Wolf, op. cit. (no. 1 above), pp. 116-8.
!, UNCITRAL Report on the Work of Its Thirty-Ninth Session, UNCITRAL document

A/61/17, reproduce in UNCITRAL Yearbook XXXVII (2006) Part One, A, para. 153;
Landau, Toby & Moollan, Salim, “Article II and Requirement of Form”, in Gaillard,
Emmanuel & Others (eds.), op. cit. (no. 1 above), pp. 219ff.

2. Supreme Court, 22 May 1995, 5601, 21 YBCA (1996) 610-1 (ltaly No 141); Court of

Appeal, Casablanca, 21 June 1983, 21 YBCA (1996) 627-9 (Morocco No 1); Supreme Court,
21 Mar. 1995, 22 YBCA (1997) 800-6 (Switzerland No 29); Court of Appeal, Hamm, 15
Nov. 1994, 22 YBCA (1997) 707-9 (Germany No 47); Di Pietro, Domenico & Platte,
Martin, Enforcement of International Arbitration Awards: The New York Convention of
1958, Cameron May, 2001, p. 81, no 37; Lew, Julian & Others, Comparative International
Commercial Arbitration, Kluwer Law International, 2003, para. 6-39.
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Delvolvé, Jean-Louis & Others, French Arbitration Law and Practice: A Dynamic Civil Law

Approach to International Arbitration, ond edn., Kluwer Law International, 2009, pp. 58-9; Heuma,
Laers, Arbitration Law of Sweden: Practice and Procedure, Juris Publishing, 2003, p. 31.
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!. Sanders, Peter, “The History of the New York Convention”, in Van den Berg, Albert Jan

(ed.), Improving the Efficiency of Arbitration Agreements and Awards: 40 Years of
Application of the New York Convention (ICCA Congress Series No 9), Kluwer Law
International, 1999, p. 42.

2, Lex Specialis.
3. Federal Tribunal, 7 Feb. 1984, 11 YBCA (1986) 532-5 (Switzerland No 8); Supreme

Court, Plenum, 20 Mar. 1997, 23 YBCA (1998) 654-9 (Greece No 13); Born, op. cit. (no. 3
above), p. 538.
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!, United States District Court, Eastern District of New York, 8 Feb. 2006, 31 YBCA (2006)

1422-8 (US No 571); Landau, op. cit. (no. 4 above), pp. 33-4; Mistelis, Loukas & Lew, Julian
(eds.), Pervasive Problems in International Arbitration, Kluwer Law International, 2006, p.
295.
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Poudret, Jean-Francois & Besson, Sébastien, Comparative Law of International Arbitration,
Berti, Stephen & Ponti, Annette (trs.), ond edn., Sweet & Maxwell, 2007, pp. 220ff;
Brekoulakis, Stavros, Third Parties in International Commercial Arbitration, Oxford
University Press, 2010, para. 6-64.
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!, Court of Appeal, Basel-Land, 5 July 1994, 21 YBCA (1996) 685-9 (Switzerland No 26);

Supreme Court, Sezioni Unite, 10 Mar. 2000, 58/SU, 26 YBCA (2001) 816-22 (Italy No
157); Van den Berg, op. cit. (no. 1 above), pp. 192-3.

2, Court of Appeal, Schleswig, 30 Mar. 2000, 31 YBCA (2006) 652-62 (Germany No 85).
3. Supreme Court, 12 Jan. 1989, 15 YBCA (1990) 509-14 (Switzerland No 18).
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®. Supreme Court of Queensland, Court of Appeal Division, 27 June 2000, Appeal 8159 of 1999,

DC 29 of 1999, 26 YBCA (2001) 744-9 (Australia No 190); Superior Court of Justice, 3 Oct.
2007, 33 YBCA (2008) 397-403 (Brazil No 8); Lew, op. cit. (no. 6 above), para. 21-24.
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Redfern, Hunter & Others (eds.), Redfern and Hunter on International Arbitration, 5t edn.,
Oxford University Press, 2009, para. 2-50.
2. Supreme Court, Plenary Session, 1 Mar. 2002, 3029, 30 YBCA (2005) 599-604 (Italy No

166); Supreme Court, Plenary Session, 19 May 2009, No 11529, 34 YBCA (2009) 649-52
(Italy No 179); Poudret & Besson, op. cit. (no. 12 above), pp. 236ff.

3. Supreme Court, 24 Aug. 2005, 32 YBCA (2007) 254-8 (Austria No 15); Reiner, Andreas,

“The Form of Agent's Power to Sign an Arbitration Agreement and Article II(2) of the New
York Convention”, in Van den Berg, op. cit. (no. 9 above), pp. 88-9.
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!, Supreme Court, 16 Jan. 1995, 21 YBCA (1996) 690-8 (Switzerland No 27); United States
Court of Appeals, Third Circuit, 20 June 2003, 29 YBCA (2004) 978-89 (US No 457).

2, Van den Berg, op. cit. (no. 1 above), p. 194.
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cit. (no. 1 above), p. 81.
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Supreme Court, 16 Jan. 1995, 21 YBCA (1996) 690-8 (Switzerland No 27). Cf. Supreme
Court, 3 Apr. 1989, 1585, 16 YBCA (1991) 588-90 (Italy No 106).

!, Court of Appeal, Basel-Land, 5 July 1994, 21 YBCA (1996) 685-9 (Switzerland No 26);

Supreme Court, 11 July 1992, 8469, 22 YBCA (1997) 715-24 (Italy No 142).

% United States Court of Appeals, Second Circuit, 15 Feb. 2001, 26 YBCA (2001) 1052-65
(US No 354); International Council for Commercial Arbitration (ICCA), ICCA's Guide to the
Interpretation of the 1958 New York Convention: A Handbook for Judges, 2011, p. 48.
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2. Supreme Court, 5 Nov. 1985, 12 YBCA (1987) 511-4 (Switzerland No 14); Supreme

Court, 28 Oct. 1993, 10704, 20 YBCA (1995) 739-41 (Italy No 131); Supreme Court, 21
Sept. 2005, 31 YBCA (2006) 679-84 (Germany No 89).

3, Supreme Court, 15 July 1987, Rev. Arb. (1990) 627; Supreme Court, 25 Jan. 1991, 749, 17
YBCA (1992) 554-8 (Italy No 116).
4 _Commercial Letter of Confirmation
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¢, Supreme Court, 16 Apr. 1996, 27 YBCA (2002) 528-32 (Spain No 33); Court of Appeal,

Frankfurt am Main, 26 June 2006, 32 YBCA (2007) 351-7 (Germany No 103); Court of First
Instance, Leeuwarden, 3 Sept. 2008, 33 YBCA (2008) 613-5 (Netherlands No 30); United
States District Court, District of New Jersey, 29 June 2010, 35 YBCA (2010) 558-9 (US No
708).
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'. Telex; Supreme Court, 2 May 1972, 10 YBCA (1985) 417-8 (Austria No 5); Court,

Savona, 26 Mar. 1981, 10 YBCA (1985) 455-8 (Italy No 68); Supreme Court, 12 Jan. 1989,
15 YBCA (1990) 509-14 (Switzerland No 18); Court of Appeal, Piraeus, decision 475 of
2005 and Supreme Court, decision 1932 of 2006, 33 YBCA (2008) 555-9 (Greece No 15).

%, Telefax; Court of Appeal, Basel-Land, 5 July 1994, 21 YBCA (1996) 685-9 (Switzerland
No 26); Court of Appeal of Manitoba, 11 Dec. 2002, 28 YBCA (2003) 745-51 (Canada No
9); Supreme Court of New York, Appellate Division, First Department, 25 Apr. 2006, 31
YBCA (2006) 1482-5 (US No 577); Supreme Court, First Civil Chamber, 14 June 2007, no
13916, 34 YBCA (2009) 639-43 (Italy No 177); Court of Appeal, Munich, 17 December
2008, 35 YBCA (2010) 359-61 (Germany No 125); Court of Appeal (Civil Division), 10
Feb. 2010, 35 YBCA (2010) 468-71 (UK No 90).

3 E-mail

*. High Court, Karachi, 7 Mar. 2006, 32 YBCA (2007) 449-55 (Pakistan No 2); United States
District Court, Southern District of New York, 31 Jan. 2007, 32 YBCA (2007) 991-4 (US No
611); Hill, Richard, “On-Line Arbitration: Issue and Solutions”, 15 International Arbitration,
1999, p. 199.

>, Article TV(1): “To obtain the recognition and enforcement mentioned in the preceding
article, the party applying for recognition and enforcement shall, at the time of application,
supply: [...] (b) The original agreement referred to in article II or a duly certified copy
thereof”.

¢, Halogaland Court of Appeal, 16 Aug. 1999, 27 YBCA (2002) 519-23 (Norway No 1).

7. Prima Facie
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I ICCA, op. cit. (no. 26 above), p. 75.

2. Solovay, Norman & Reed, Cynthia, “The Internet and Dispute Resolution: Untangling the

Web”, Law Journal Press, 2003, para. 2-38.
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Boss, Amelia & Kilian, Wolfgang, The United Nations Convention on the Use of Electronic

Communications in International Contracts: An In-Depth Guide and Sourcebook, Kluwer
Law International, 2008, pp. 241-5.
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!. United States District Court, Southern District of California, 26 Apr. 2000, 26 YBCA

(2001) 910-38 (US no 341).

2, Supreme Court, 6 Oct. 1998, 26 YBCA (2001) 854-57 (Spain No 31); Supreme Court, 7

July 1998, 27 YBCA (2002) 546-50 (Spain No 37).

3. Arbitration Agreement by Reference
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Hariss, Bruce & Ithers, The Arbitration Act: A Commentary, 4" edn., Blackwell Pub., 2007,
pp. 47-8.

3. Poudret & Besson, op. cit. (no. 12 above), p. 170.
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3. Brekoulakis, op. cit. (no. 12 above), para. 2-181.
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! United States Court of Appeals, Third Circuit, 15 Oct. 2009, 35 YBCA (2010) 485-9 (US
No 683).

2, Specific reference (relatio perfecta)

3. Court of First Instance, Strasbourg, 9 Oct. 1970, 2 YBCA (1977) 244 (France No 2); Court

of First Instance, Zweibriicken, 11 Jan. 1978, 4 YBCA (1979) 262-4 (Germany No 16);
Court of Appeal, Milan, 3 May 1977, 4 YBCA (1979) 284-6 (Italy No 27); Supreme Court, 8
Apr. 2008, 34 YBCA (2009) 653-65 (Jordan No 2); High Court of Justice, Queen's Bench
Division (Commercial Court), 1 Apr. 2009, 34 YBCA (2009) 830-61 (UK No 84).

*. General/Generic reference (relatio imperfecta)
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!, United States District Court, Southern District of New York, 15 Apr. 2005 and 20 May
2005, 31 YBCA (2006) 1090-5 (US No 537).

2. Supreme Court, Plenary Session, 19 May 2009, No 11529, 34 YBCA (2009) 649-52 (ltaly
No 179).

3. Supreme Court, 7 Feb. 1984, 11 YBCA (1986) 532-5 (Switzerland No 8); Supreme Court,
9 Nov. 1993, 20 YBCA (1995) 660-2 (France No 22); Court of Appeal, Athens, decision

7195 of 2007, 34 YBCA (2009) 545-7 (Greece No 20); Poudret & Besson, op. cit. (no. 12
above), pp. 173-4; Kronke, op. cit. (no. 1 above), p. 89.

*. Court of Appeal, Milan, 4 Oct. 1991, 18 YBCA (1993) 415-8 (Italy No 119); Higher Court
of Appeal of Bavaria, 17 Sept. 1998, 24 YBCA (1999) 645-7 (Germany No 48); Court of
Appeal, Basel-Land, 5 July 1994, 21 YBCA (1996) 685-9 (Switzerland No 26).
5, Supreme Court, 11 Oct. 1989, 15 YBCA (1990) 447-9 (France No 14); Court of Appeal,
Basel-Land, 5 July 1994, 21 YBCA (1996) 685-9 (Switzerland No 26); Court of Appeal,
Geneva, 11 Dec. 1997, 23 YBCA (1998) 764-9 (Switzerland No 31); United States District
Court, Western District of Pennsylvania, 10 Oct. 2006, 32 YBCA (2007) 890-7 (US No 602);
United States District Court, Southern District of Florida, 1 Feb. 2008, 33 YBCA (2008)
1108-16 (US No 635).
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Supreme Court, 12 Jan. 1989, 15 YBCA (1990) 509-14 (Switzerland No 18).
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!. Supreme Court, 7 Feb. 1984, 11 YBCA (1986) 532-5 (Switzerland No 8); United States
Court of Appeals, Third Circuit, 20 June 2003, 29 YBCA (2004) 978-89 (US No 457).
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2, United States Court of Appeals, Eleventh Circuit, 18 January 2005, 30 YBCA (2005) 1070-

85 (US No 513): ‘[T]o require an evidentiary showing in every case would be to make an
unfounded inference from the terms of the convention’; Queen's Bench Division (Commercial
Court), 7 Mar. 1997, 23 YBCA (1998) 789-94 (UK No 48); Supreme Court, Civil Chamber,
28 Mar. 2000, 32 YBCA (2007) 518-24 (Spain No 49); Court of Appeal, Piraeus, decision
475 of 2005 and Areios Pagos [Supreme Court], decision 1932 of 2006, 33 YBCA (2008)
555-9 (Greece No 15); Commercial court of first instance, Izmir, 19 Nov. 2004 and Yargitay,
11th Civil Chamber, 19 January 2006, 34 YBCA (2009) 822-6 (Turkey No 3); High Court of
Ireland, 13 Nov. 2009, 35 YBCA (2010) 404-6 (Ireland No 3).
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Di Pietro, Domenico, “Validity of Arbitration Clauses Incorporated by Reference”, in
Gaillard, op. cit. (no. 1 above), pp. 373ff.
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Supreme Court, 25 Jan. 1991, 749, 17 YBCA (1992) 554-8 (Italy No 116); Federal Supreme
Court, 31 May 2002, 28 YBCA (2003) 835-41 (Switzerland No 34); Court of Appeal,
Diisseldorf, 8 Nov. 1971, 2 YBCA (1977) 237-8 (Germany No 8); Court of Appeal, The
Hague, 17 Feb. 1984, 10 YBCA (1985) 485-6 (Netherlands No 9).
i dalidge 5008 5l 2yl 6ol coladlslB 5l i e sdmlie oy
UNCITRAL Secretariat Note, UNCITRAL document A/CN.9/ WG.II/ WP.108/ Add.1,
reproduced in UNCITRAL Yearbook XXXI (2000), Part Tow, IV, B, para. 12.

3. Kaplan, Neil, “Is the Need for Writing as Expressed in the New York Convention and the
Model Law Out of Step with Commercial Practice?”, 5(1) Asia Pacific Law Review, 1996-7,
pp- 27-45.
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!, Van den Berg, op. cit. (no. 1 above), p. 1: “The significance of the New York convention for
international commercial arbitration makes it even more important that the convention is
interpreted uniformly by the courts’.
ol 3 A Wled,8 ealil (658 g slaily lsis d dw ol 5 YN0 Jlo gl b 5 QY Logases T
Bt sl 0392 Jlytondl (saiges (6ygls ol Yo o5 0 Mol (g4 (slios 1 9B VY o
< http://www.uncitral.org >.
65 59 P s 4 plaEl (VAAQ) il iged (659l o8 sline 2 9 WVE Lo 3 35 o)
Sy 55l (o9 313,58 0350 (5 3l b o lon sl 3l 1 o 3 o 3905 € MLl
b el igad gl (96 & o (bt
3. Article 7(2): “The arbitration agreement shall be in writing. An Agreement is in writing if it

is contained in a document signed by the parties or in an exchange of letters, telex, telegrams
or other means of telecommunication which provide a record of the agreement, or in an
exchange of statements of claim and defense in which the existence of an agreement is
alleged by one party and not denied by the another. The reference in a contract to any
document containing an arbitration clause constitutes an arbitration agreement in writing,
provided that the reference is such as to make that clause part of the contract’.

*. Supreme Court, 5 Nov. 1985, 12 YBCA (1987) 511-4 (Switzerland No 14); Supreme

Court, 16 Jan. 1995, 21 YBCA (1996) 690-8 (Switzerland No 27); Gaillard, Emmanuel &
Savage, John (eds.), Fouchard, Gaillard, Goldman on International Commercial Arbitration,
Kluwer Law International, 1999, para. 618; Lew, op. cit. (no. 6 above), para. 7-27.
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'. Guide to Enactment of the UNCITRAL Model Law on Electronic Signatures, 2001, para.

11: ‘[TThe Model Law may be useful in certain cases as a tool for interpreting existing
international conventions and other international instruments that create legal obstacles to the
use of electronic commerce [...]".

2 Supreme Court, 21 Mar. 1995, 22 YBCA (1997) 800-6 (Switzerland No 29).

i ool 04 Jlos! Kg)a’l iy 2lad o (claolSaly dl)’l 20 (S (pi> T
United States Court of Appeals, Fifth Circuit, 23 Mar. 1994, 20 YBCA (1995) 937-42 (US No
181); United States District Court, Eastern District of Louisiana, 5 Apr. 2006, YBCA 31
(2006) 1474-81 (US No 576). Cf. United States Court of Appeals, Second Circuit, 29 July
1999, 24 YBCA (1999) 900-8 (US No 287); United States Court of Appeals, Third Circuit, 20
June 2003, 29 YBCA (2004) 978-89 (US No 457).
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L High Court, Queen's Bench Division, Commercial Court, 28 July 1999, 26 YBCA (2001)

869-85 (UK No 57).

2. Alvarez, Aguilar, “Article II(2) of the New York Convention and the Courts”, in Van den

Berg (ed), op. cit. (no. 9 above), p. 72; Landau & Moollan, op. cit. (no. 5 above), pp. 247-50.
losges il S pol oty (LB 0 53 4B)S ©yg0 oS o A0l b 3, 3l 5 Bty B

Brunet, Edward & Others, Arbitration Law in Americ;a: A Critical Assessment, Cambridge

University Press 2006, p. 234; Moses, Margaret, The Principles and Practice of International
Commercial Arbitration, 2™ edn., Cambridge University Press, 2012, p. 22.

3. Article V(1): “Recognition and enforcement of the award may be refused, at the request of
the party against whom it is invoked, only if that party furnishes to the competent authority

INg
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where the recognition and enforcement is sought, proof that: (a) The parties to the agreement
referred to in article II were, under the law applicable to them, under some incapacity, or the
said agreement is not valid under the law to which the parties have subjected it or, failing any
indication thereon, under the law of the country where the award was made[...]".

50 A OIFL;" 1y W) ull:_‘_‘)ly.) dl)] S el Wl e J&‘;‘y) L;\j 25 ool sl (6t i D
aob o aly lal g plwlid (cads yo y3 6ygl dlayl, 8 IS sl LT 51 cloyb 55 g0 e diuwd
OB O30 2 5 b e 558 sl 2 ) acbitge D)) 3ls 3 5,80 215 Jo (sl
il 48)5 )18 b)) 5550 (9l sae 98 ek Sl
Supreme Court, 15 Apr. 1980, 2448, YBCA VI (1981) 233-6 (Italy No 40); Supreme Court,
28 Mar. 1991, 3362, 17 YBCA (1992) 562-3 (Italy No 118); Supreme Court, 20 Jan. 1995,
637, YBCA XXI (1996) 602-6 (Italy No 139)
dl)_}l 9 u_»L,»Lw: <\l>).e ) 019;"" & L (5)5'3 J].))|)§ g;K“’ )L;'r-l Cal a_\p; UL‘" )igg 61)1 )‘l dlb)li BEl
23yl 8 podgn (slged gyl dl oy (g)liiel i ionias |5 8,5 dalgss 18 bl 390 59> ST,
Ola=d 5 0l premal cdls ol 5wl 48,5 518 b5l )50 (gy9ld lerd bawgi b g 0Bl jd (g)gld
il (Res Judicata) pgisee jlael gl)ls (550l
Supreme Court, 3 July 1988, 4592, 15 YBCA (1990) 493-5 (Italy No 102); Supreme Court, 8

Aug. 1990, 7995, 17 YBCA (1992) 545-50 (Italy No 114); Supreme Court, 21 Jan. 2000,
671,27 YBCA (2002) 492-9 (Italy No 158).

2. Di Pietro & Platte, op. cit. (no. 6 above), § 2.1.2.3; Lew, op. cit. (no. 6 above), para. 6-52.

3. Graffi, Leonardo, “Formal Invalidity of Arbitration Agreements at the Stage of

Enforcement of the Arbitral Award Under the New York Convention: The Italian Judicial
NG
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Approach”, 1 The European Legal Forum, 2002, p. 50; Van den Berg, op. cit. (no. 1 above),
p. 285; Born, Gary, op. cit. (no. 3 above), pp. 545-6; Wolf, op. cit. (no. 1 above), p. 120.

I YN) mogad Goi (65l oS duwte el (6yl0 byl Jawl V=Y(Y) edle tagins .
Cgles pladl wlaate dbolee § Coippn b Gl 1l Bib o Jlalliye @)l
a0l (opgls 819 sl 00 03081 3590l @ bxy o (VAAD) 1zl 3905 (591> 988 YY) o3lo >
Semg Loyl ;3 a8 slos a sy g Conlgsals dbile ;5[] 45 Conl (35 Syg 50 38le5 il (55 o0
a5 2 ) 5 4 ol S sl oyl 0Bl s SOl 1553 Gl Lausgs 5 o o] b (S, Lawss 33155
058 0(8) o3bo 1y Jlie (6l ] aebiie g0k g5l 55 Wlodgeis o3lisiel (£ )35 96 (slatal, lyis
(V898) ldSSH gl

3. Estoppel
o g slagleslu (sygl elgd g o lgh 51 gl g Jltsms] @505 (651> (156 5 ((Waiver) T
ol 22155 Ly g (e (58 (LS e Cale pe bl S g3 o o ol o3 5 ol
395 polpel 3> )b o5 392 dalss ul (25 (et iz o 3l 098 ALl pae g g Olejle
0P8 0 03le 9 (VD) Jlytewil digas (559> (938 ¥ odle st o (gly Silodges bl ous yobo 4 I,
aS (VoY) (ol S5 550 L1 (oygls aeled ¥R odls i cpizrod o))l (Modl oy (gl (54
Al oo (et yob 4 € 5> blawh oucld (goniS o
3. Commercial Court, Zurich, 14 Dec. 1989, 18 YBCA (1993) 442-5 (Switzerland No 22);

Supreme Court of Justice, 18 May 2005, 30 YBCA (2005) 437-9 (Brazil No 1); Bavarian
Supreme Court, 23 Sept. 2004, 30 YBCA (2005) 568-73 (Germany No 82); Supreme Court,
Civil Chamber, 28 Mar. 2000, 32 YBCA (2007) 518-24 (Spain No 49).
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!, United States Court of Appeals, Seventh Circuit, 27 Mar. 2001, 26 YBCA (2001) 1091-102
(US No 359).

2, Court of Appeal, Athens, Decision 4458 of 1984, 14 YBCA (1989) 638-40 (Greece No 10).
3. Supreme Court of Hong Kong, 13 July 1994, 20 YBCA (1995) 671-80 (Hong Kong No 8);

High Court of Appeal of Bavaria, 23 Sept. 2004, 30 YBCA (2005) 568-573 (Germany No
82).

*. Supreme Court, 28 Oct. 1993, 10704, 20 YBCA (1995) 739-41 (ltaly No 131); Court of
Appeal, Frankfurt am Main, 26 June 2006, 32 YBCA (2007) 351-7 (Germany No 103).

3. ‘Recommendation Regarding the Interpretation of Article II, Paragraph 2, and Article VII,
Paragraph 1, of the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards Done in New York, 10 June 1958°, adopted by the United Nations Commission on

International Trade Law on 7 July 2006 at its Thirty-Ninth Session, reproduced in the
UNCITRAL Yearbook XXXVII (2006) part three, 11.
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Working Group Report, UNCITRAL document A/CN.9/485, reproduced in the
UNCITRAL Yearbook XXXI (2001) part tow, I1I, A.

YY o0 ojlacis (caabplad pgd o jl e GBl,STL «clasbanogs i ,Lil jelate 45 Jltms] Aitane

il AL3D yhe 3l ol 039 @3l o o] Lumeoli S &S doie Jo lojlo (XXT)

‘The Commission shall further the progressive harmonization and unification of the law of

international trade by: [...] (d) Promoting ways and means of ensuring a uniform

interpretation and application of international conventions and uniform laws in the field of the
law of international trade’.

2. [UNCITRAL] ‘(1) Recommends that article II, paragraph 2, of the Convention on the

Recognition and Enforcement of Foreign Arbitral Awards, done in New York, 10 June 1958,
be applied recognizing that the circumstances described therein are not exhaustive;

(2) Recommends also that article VII, paragraph 1, of the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, done in New York, 10 June 1958, should be applied
to allow any interested party to avail itself of rights it may have, under the law or treaties of
the country where an arbitration agreement is sought to be relied upon, to seek recognition of
the validity of such an arbitration agreement’.

3. United States District Court, Southern District of California, 26 Apr. 2000, 26 YBCA

(2001) 910-38 (US No 341); Cf. Court of Appeal, Cologne, 16 Dec. 1992, 21 YBCA (1996)
535-41 (Germany No 44).

*. French text: ‘On entend par "convention écrite" [...]".

3. English text: ‘The term "agreement in writing" shall include [...] .
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UK Departmental Advisory Committee on Arbitration Law (DAC) Report on Arbitration Bill
(February 1996), para. 34; Landau, op. cit. (no. 4 above), pp. 68-70; Born, op. cit. (no. 3
above), p. 540.

2, United States District Court, Southern District of California, 26 Apr. 2000, 26 YBCA

(2001) 910-38 (US No 341); Supreme Court of New South Wales, Australia, [2006] 68
NSWLR 603.

?. Supreme Court of Hong Kong, High Court, 6 Apr. 1995, 21 YBCA (1996) 546-51 (Hong

Kong No 10); Court of Appeal of Manitoba, 11 Dec. 2002, 28 YBCA (2003) 745-51
(Canada No 9); Supreme Court of Singapore, High Court, 10 May 2006, 32 YBCA (2007)
489-506 (Singapore No 5).
d)l_’\f‘gl‘,)ﬂ dd...:b.\o L 90 Olaalee 9 leuf)m dA.o‘.:.wL»l 20 3g>g90 6)9‘3 RV ..\J‘}J‘_;o o5l JL.o dl).g N
Calis) Las a5 odinio (559> (sladl3)8 ccnl 3929 L) 423 )8 (2l 3)90 asbisge V(V) o3bo oz yle 31,
ol 03335 pMlel iad b (lad Sy 4 )Sd Bl uld) 5 il (S Syge 4 o] ik S S
Gl s Sygmss gasbiags Jsad L dlal) 1 oizmen (o2 anlss asbiage 9,0 5l )5 (laren
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United States Court of Appeals, Ninth Circuit, 23 Oct. 1989, 15 YBCA (1990) 605-11 (US
No 100); United States District Court, District of Columbia, 10 Dec. 1999, 25 YBCA (2000)

1102-4 (US No 331). Cf. High Court of Justice, 26 July 1985, 11 YBCA (1986) 547-54 (UK
No 20); Court of Appeal, Paris, 28 June 2001, 27 YBCA (2002) 439-44 (France No 33).
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!, Sanders, op. cit. (no. 9 above), p. 42.

2. Supreme Court, 25 May 1970, 2 YBCA (1977) 237 (Germany No 7); Court of Appeal, The

Hague, 4 Aug. 1993, 19 YBCA (1994) 703-7 (Netherlands No 15); High Court, Queen's
Bench Division, Commercial Court, 28 July 1999, 26 YBCA (2001) 869-5 (UK No 57);
Supreme Court, First Civil Chamber, 21 Nov. 2006, 23 YBCA (2007) 294-6 (France No 40);
Court of Appeal, Celle, 14 Dec. 2006, 32 YBCA (2007) 372-82 (Germany No 106); Supreme
Court, 3 Sept. 2008, 34 YBCA (2009) 409-17 (Austria No 20); Court of First Instance,
Rotterdam, 29 July 2009, 34 YBCA (2009) 722-32 (Netherlands No 33); Gaillard & Savage,
op. cit. (no. 75 above), para. 614; ICCA, op. cit. (no. 26 above), pp.26-7.
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Poudret & Besson, op. cit. (no. 12 above), pp. 54 & 151-2.

3. Federal Supreme Court, 5 Nov. 1985, 12 YBCA (1987) 511-4 (Switzerland No 14).

*. Court of Appeal, Paris, 24 Feb. 1994, 22 YBCA (1997) 682-90 (France No 25); Court of
Appeal, Diisseldorf, 15 Dec. 2009, 35 YBCA (2010) 386-8 (Germany No 135).
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Working Group Report, UNCITRAL document A/CN.9/485, reproduced in The UNCITRAL
Yearbook XXXI (2001) Part Tow, 111, A, para. 66.

2. Article 31 (3): ‘There shall be taken into account, together with the context: (a) any

subsequent agreement between the parties regarding the interpretation of the treaty or the
application of its provisions; (b) any subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its interpretation’; Landau, op. cit. (no. 4
above), pp. 239ff.

10,8 denlyo 599 (sl yeuiS Fuwly JolS i (saslllas (gl T
UNCITRAL Secretariat Note, UNCITRAL documents A/CN.9/661 and add. 1-3.
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‘The Islamic Republic of Iran is accordingly of the view that although the Iranian law
recognizes that the arbitration agreement may be concluded in different manners and forms, it
needs to be proved by sufficient and clear evidence that a valid and binding agreement is in
fact concluded between the parties to refer to arbitration. This being said, we believe that the
sweeping language of the proposed article II, paragraph 2 of the New York Convention needs
to be qualified to indicate that the arbitration agreement must be proved to have been properly
concluded. To this end, it should be reaffirmed that the circumstances described in article II,
paragraph 2, of the Convention are not exhaustive, “to the extent that they are supported by
convincing evidences, indicating the existence of such agreement” This is based on the notion
that there must be sufficient proof of the parties’ mutual agreement to arbitrate’.
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