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1. Nature and Essence.
2. Validity.
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. Effects.

. Dissolution.

. Pacta Sunt Servanda.

. Performance.

. Non Performance.

. Justified / Legal Non Performance.
. Unjustified / Illegal Non Performance.
. Impediment.

9. Outer.

10. Unpredictable.

11. Beyond the Control.

12. Impossible.

13. Very Hard.
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1. Contractual Remedies.
2. Specific Performance.
3. Revoke / Terminate.
4. Compensation.
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1. Impracticability.
2. Frustration.

3. Girsberger, Daniel and Paulius Zapolskis, “Fundamental Alteration of The
Contractual Equilibrium Under Hardship Exemption”, Jurisprudence Journal,
March 2012, pp. 122 - 123.
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3. Girsberger, Daniel and Paulius Zapolskis, op. cit, p 134.
4. Schwartz, Andrew A , A “Standard Clause Analysis” of the Frustration Doctrine
and the Material Adverse Change Clause, Legal Studies Research Paper Series,
Colorado: University of Colorado Law School ,2010 , p. 17.
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1. Treitel, G. H. Frustration and Force Majeure, Second Edition, London: Sweet &
Maxwell, 2004, p. 289-290. / Brunner, C. Force Majeure and Hardship under
General Contract Principles. Exemption for Non-Performance in International
Arbitration, Alphen aan den Rijn: Kluwer Law International, 2009, p. 427.

2. Force Majeure.

3. "l:reitel, G. H,op.ci‘E, p 245.
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1. Section 241(Duties arising from an obligation): “1) By virtue of an obligation an
obligee is entitled to claim performance from the obligor. The performance may also
consist in forbearance. 2) An obligation may also, depending on its contents, oblige
each party to take account of the rights, legal interests and other interests of the other
party.

2. Section 275 (Exclusion of the duty of performance): 1) A claim for performance
is excluded to the extent that performance is impossible for the obligor or for any
other person. 2) The obligor may refuse performance to the extent that performance
requires expense and effort which, taking into account the subject matter of the
obligation and the requirements of good faith, is grossly disproportionate to the
interest in performance of the obligee. When it is determined what efforts may
reasonably be required of the obligor, it must also be taken into account whether he
is responsible for the obstacle to performance. 3) In addition, the obligor may refuse
performance if he is to render the performance in person and, when the obstacle to
the performance of the obligor is weighed against the interest of the obligee in
performance, performance cannot be reasonably required of the obligor.”
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1. ... 4) The rights of the obligee are governed by sections 280, 283 to 285, 311a
and 326.”

2. Section 326 (Release from consideration and revocation where the duty of
performance is excluded): “... 5) If, under section 275 (1) to (3), the obligor does
not have to perform, the obligee may revoke; section 323 applies with the necessary
modifications to the revocation, subject to the proviso that it is not necessary to
specify a period of time.”

3. Article 79 : “(1) A party is not liable for a failure to perform any of his obligations
if he proves that the failure was due to an impediment beyond his control and that he
could not reasonably be expected to have taken the impediment into account at the
time of the conclusion of the contract or to have avoided or overcome it, or its
consequences... .”

Article 80: “A party may not rely on a failure of the other party to perform, to the
extent that such failure was caused by the first party’s act or omission.”

4. Honnold, John O, Uniform Law for International Sales under the 1980 United
Nation Convention, 3rd edition, Pennsylvania: University of Pennsylvania, 1999, p
220.

5. UNIDROIT Principles of International Commercial Contracts.
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1. ARTICLE 7.1.7 (Force majeure) (1) Non-performance by a party is excused if
that party proves that the non-performance was due to an impediment beyond its
control and that it could not reasonably be expected to have taken the impediment
into account at the time of the conclusion of the contract or to have avoided or
overcome it or its consequences. (2) When the impediment is only temporary, the
excuse shall have effect for such period as is reasonable having regard to the effect
of the impediment on the performance of the contract. (3) The party who fails to
perform must give notice to the other party of the impediment and its effect on its
ability to perform. If the notice is not received by the other party within a reasonable
time after the party who fails to perform knew or ought to have known of the
impediment, it is liable for damages resulting from such non-receipt. (4) Nothing in
this Article prevents a party from exercising a right to terminate the contract or to
withhold performance or request interest on money due.”

UNIDROIT Principles of International Commercial Contracts , published by
Principles International Institute for the Unification of Private Law, Rome,2016, pp
236-238.
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1. Wild, Susan Ellis, Webster Law Dictionary,lst edition, New York: Wiley
Publishing Inc, 2006, p.150.
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1. Hardship Exemption.
2. Rosler, Hannes, "Hardship in German Law (Comparative Approach), Buropean
Review of Private Law, Kluwerlawonline, p 497./ Donald. Smythe, "bounded rationality,

the doctrine of impracticability, and the governance of relational contracts", Southern
California Interdisciplinary Law Journal, Vol. 13:2,2004, p 113.
3. Imprevision.
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1. Rosler, Hennes, op. cit. p 500.
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3. Wegfall der Geschaftsgrundlage.

4. Section 313(1): “If circumstances which became the basis of a contract have
significantly changed since the contract was entered into and if the parties would not
have entered into the contract or would have entered into it with different contents if
they had foreseen this change, adaptation of the contract may be demanded to the
extent that, taking account of all the circumstances of the specific case, in particular
the contractual or statutory distribution of risk, one of the parties cannot reasonably
be expected to uphold the contract without alteration.”
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1. Markesinis , Sir Basil, Hannes Unberath And Angus Johnston, The German Law
of Contracts; A Comparative Treaties, 2nd Edition, Oxford: Hart Publishing, 2006,
p 546.

2. Section 313(3): “If adaptation of the contract is not possible or one party cannot
reasonably be expected to accept it, the disadvantaged party may revoke the
contract. In the case of continuing obligations, the right to terminate takes the place
of the right to revoke.”

3. Rosler, Hennes, op. cit. p 502.
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1. Principles of European Contract Law.

2. Draft Common Frame of Reference.

3. Article 6.2.2: “If, hardship where the occurrence of events fundamentally alters

the equilibrium of the contract”.
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1. Momberg Uribe, R.A (2011), Change of circumstances in international

instruments of contract law. The approach of the CISG, PICC, PECL and
DCFR, 2011,available at www.cisg.law.pace.educisgbibliouribe, p 237.
2. Article 6.2.2 (Definition of hardship): “There is hardship where the occurrence of

events fundamentally alters the equilibrium of the contract either because the cost of
a party's performance has increased or because the value of the performance a party
receives has diminished, and (a) the events occur or become known to the
disadvantaged party after the conclusion of the contract; (b) the events could not
reasonably have been taken into account by the disadvantaged party at the time of
the conclusion of the contract; (c¢) the events are beyond the control of the
disadvantaged party; and (d) the risk of the events was not assumed by the
disadvantaged party.”

Article 6.2.3 (Effects of hardship): “ (1) In case of hardship the disadvantaged party
is entitled to request renegotiations. The request shall be made without undue delay
and shall indicate the grounds on which it is based. (2) The request for renegotiation
does not in itself entitle the disadvantaged party to withhold performance. (3) Upon
failure to reach agreement within a reasonable time either party may resort to the
court. (4) If the court finds hardship it may, if reasonable, (a) terminate the contract
at a date and on terms to be fixed, or (b) adapt the contract with a view to restoring
its equilibrium.”

UNIDROIT Principles of International Commercial Contracts , published by
Principles International Institute for the Unification of Private Law , Rome,2016, p
221-223.
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1. Impracticability.

2. Gide Loyrette Nouel, (17 February 2020), “The Impact of The New Coronavirus
(Covid-19) on Contractual Obligations: Force Majeure Or Hardship?”, Newsletter, p.2.
3. Ibid, p 4.
4. Ibid, p 6.
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