Legal Research, Vol 27, Issue 108, 2024: 225-242 Print ISSN: 1024-0772 Online ISSN: 3060-5911

Journal of Legal Research
https://lawresearchmagazine.sbu.ac.ir/

Orginal Article

An Analysis of International Instruments and Legal Systems
Confronted by Challenges in Judicial Proceedings and International
Arbitrations Due to the Existence of Pre-Contractual Negotiations in

Interpretation of Contracts

Peyman Dadras'®, Sayyed Amir-Hamed Talebian?

ABSTRACT

The conclusion of contracts either in domestic or international sphere is based on parties’ exchange of
opinions before contract in the form of pre-contractual negotiations. The trace of parties” mutual intention
in the definitions of contractual words and phrases would be found in these pre-contractual negotiations. In
this regard, the main problem of this paper is the admissibility of these pre-contractual negotiations in
domestic courts and international arbitral tribunals as evidence in the interpretation of contracts by judge
or arbitrator. This is mainly accepted in international trade, and stipulated in soft instruments relating to
international trade law. But the positions of contemporary legal systems are not harmonized in this matter.
This matter poses obstacles and problems not only in domestic procedures but also in the issue of the
governing law in international commercial arbitrations. Iran legal system is silent on this matter. While
analysing the challenge about the role of pre-contractual negotiations in the interpretation of contracts, this
article attempts to present an innovative concept in Iran legal literature by explaining international positions
about this issue, so that in the future legislative and judicial positions on this issue can be formulated and
unified.
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