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Highlights
e  The International Court of Justice has Super Persuasive Authority on International Criminal Court
in interpretation and application of international law.
e The super persuasive authority of international law is an indication for integrity of international
law.
e The empirical method is the best method for analysis of practices and approaches and
complementary to doctrinal approach for assessment of theories.

ABSTRACT

Introduction

The proliferation of international judicial bodies has raised concerns about the integrity and coherence of
international law. For instance, the International Criminal Court (ICC) could, through its decisions, apply
principles and rules of international law in ways that diverge from the jurisprudence of the International
Court of Justice (ICJ). This article asks whether the ICJ has superior persuasive authority over the ICC in
the interpretation and application of the sources of international law—treaties, customary international law,
and general principles of law. It hypothesizes that, given the ICJ’s institutional position in treaty
interpretation, the identification and determination of customary international law, and the identification of
general principles, ICJ jurisprudence exerts superior persuasive authority on the ICC. Existing scholarship
has addressed inter-court relations at a theoretical level and has briefly considered aspects of the courts’
respective practices. However, there is no systematic study of the relationship between the ICJ and the ICC,
or of the extent to which ICJ jurisprudence influences ICC practice. Accordingly, this article conducts an
empirical examination of both courts’ jurisprudence to identify potential ICJ influences on ICC reasoning
and to assess the hypothesis.

Methods

This article employs an empirical method, combining quantitative and qualitative analyses of ICC judicial
practice. Here, “empirical” refers to the systematic quantitative and qualitative examination of international
judicial decisions to identify structural patterns, recurrent formulations, sequencing, and modes of legal
reasoning. Twenty ICC decisions were selected for analysis. All instances relating to the interpretation and
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application of the sources of international law were identified, compared, and coded. Coding was conducted
in three modes: (1) by reference to the specific ICJ advisory opinion or contentious judgment cited by the
ICC; (2) by reference to the relevant source of international law and the corresponding ICJ findings; and
(3) by reference to patterns of reliance (e.g., repetition, recency, and the placement of ICJ authority within
the ICC’s reasoning).

Results and Discussion

The principal finding is that when the ICC has sought to interpret and apply principles and rules of
international law, it has done so by reference to ICJ jurisprudence. The ICJ plays a pivotal role in
authoritative treaty interpretation, and the ICC has effectively acknowledged this role by relying on ICJ
case law when interpreting instruments such as the Genocide Convention and the United Nations Charter.
The analysis further shows that the ICC applies a wide range of customary rules—ranging from immunities
to customary rules reflected in instruments such as the 1899 and 1907 Hague instruments—as well as
interpretive rules (Articles 31 and 32 of the 1969 Vienna Convention on the Law of Treaties) and general
principles of law derived from domestic legal systems and international law, through explicit reference to
ICJ jurisprudence. Although the ICC retains full discretion in evaluating evidence and facts, where the ICJ
and the ICC address facts arising from the same situation, the ICC refers to the ICJ’s factual findings and,
in some instances, even to the dispositif of ICJ judgments. This practice suggests that the ICC treats these
elements of ICJ decisions as highly persuasive. Moreover, where the ICC applies principles and rules of
international law, it does so in a manner consistent with ICJ jurisprudence and engages relevant ICJ
decisions and opinions. For example, when applying the principle of good faith reflected in Article 26 of
the 1969 Vienna Convention on the Law of Treaties, the ICC relies on ICJ jurisprudence. While the ICC
sometimes cites scholarly writings (doctrine) to support the proposition that treaty-interpretation rules form
part of customary international law, these doctrinal references do not undermine the ICJ’s superior
persuasive authority, insofar as such scholarship itself relies heavily on ICJ case law. In this sense, doctrinal
citations in ICC practice often function as a vehicle for elaborating and systematizing ICJ judicial reasoning.
Finally, the ICC’s reliance on ICJ jurisprudence appears purposive, which further supports the claim of
superior persuasive authority. “Purposive” reliance refers to patterns that mirror the ICJ’s own approach to
precedent: (1) repeated citation of earlier decisions to emphasize the court’s contribution to a rule’s
development; and (2) citation of the most recent relevant decision to demonstrate the continuing validity of
an established rule. The ICC’s citation patterns—particularly regarding immunities and the right of self-
determination—suggest that the ICC recognizes the ICJ’s distinctive role in the development of
international law.

Conclusion

This article demonstrates that, contrary to the view that invoking a court’s theoretical authority is unhelpful,
ICJ jurisprudence functions as a superior persuasive authority for the ICC in the determination,
interpretation, and application of international law. The ICJ may possess similar persuasive authority for
other international judicial bodies, but establishing that broader claim would require separate empirical
research of a comparable kind. The article does not argue that empirical methods are inherently superior in
international legal research. Rather, given the limited number of studies employing such methods, it
contends that empirical analysis is particularly well suited to identifying patterns of practice and
institutional behavior and can complement theoretical approaches in developing and substantiating legal
arguments.

Keywords: The Integrity of International Law, International Court of Justice, International Criminal Court,
Super Persuasive Authority, Empirical Method.
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2. Ibid, Para 67.
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Contemporary Law, Volume 3,2017, P 271; Raimondo, Fabian. General Principles of Law in the Decisions
of International Criminal Courts and Tribunals, Leiden: Brill, 2008, P 28.

3. Alschner and Charlotin, Op. Cit., P 82.
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I. Situation in The State of Palestine, Decision on the “Prosecution request pursuant to article 19(3) for a

ruling on the Court”’s territorial jurisdiction in Palestine’, ICC-01/18 (February 05, 2021), Para 57, 93, 120.
2. Ibid, Para 120.

3. See: Rome Statute of the International Criminal Court, 2187 UNTS 3 ,1998, Article 15bis (9).

4, Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda),
Judgment, ICJ Reports 2005.

3. Ibid, Para 57.

6. The Prosecutor v. Thomas Lubanga Dyilo, Decision on the confirmation of charges, ICC-01/04-01/06,
2007, Para 217.
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!, Ibid, Para 215.

2, The Prosecutor v. Omar Hassan Ahmad Al Bashir, Decision on the Prosecution’s Application for a
Warrant of Arrest against Omar Hassan Ahmad Al Bashir, ICC-02/05-01/09, 2009, Para 183.

oylows D+ 093 ¢ osac Gad> Olelllao dolilasd ‘«L;)mebl.) gllallw L’)I%b ‘_g)Jéj Cyn> P ‘oJI)’)§lg s g Lo jdeses ‘L;"\i” o Al
YO o MY/ D

AN



Az S8 g (ol plsen Hellom 3ot (S 1,85 Mellim s ws i olo el ol

&lw
ols
MY (ol 195 525 Ko 1310 105 cpans Canl g clbdlro MoSpw Gado cllcolon (ands )
1 €S b b dyagd s gages Ml Gsim 2 0T 5l g (allinn wSLe sl 5 899 3L s s b pn .Y
NAY-YY - ao DYAF e o lojlo ldllae Sl cramnil 1005 ¢ sle ol
Al
o g Olelllas dolilas &g punSols Madlopn Hlas (o "aile oacls" Slaeh s dose ‘6°l€—‘f"5§ Slas, Al
FANF e ALY ol oY o0
K3

> Sllbs dolilas &g pnSols Madlopn les (615 Coma o 00l5,8L > g Lo joese ( JuXo oles
https://doi.org/10.22059/jplsq.2018.245991.1723 AV-YA o YA ) o)led B¢ 0,50 ¢ 0sas

References

Books

1.

Fahner, Johannes Hendrik. Judicial Deference in International Adjudication: A Comparative
Analysis, Oxford: Hart Publishing, 2020.

2. Falsafi, Hedayatollah, International Law of Treaties, Third Edition. Tehran: New Farhan
Publishing; Asim, 2012. (In Persian)

3. Hambro, Edward. International Court Jurisprudence, Leiden: A. W. Sijthoff, 1952. (In French)

4. Mir Abbasi, Sayyed Bagher, “The Diversity and Abundance of International Courts and Its Impact
on General International Law; Threat or Opportunity?”, In: the Proceedings of the Conference on
the Role of the International Court of Justice in the Continuity and Development of International
Law, Edited By: Sayyed Ghasem Zamani, Tehran: Iranian Association of United Nations Studies,
2006, PP 193-220. (In Persian)

5. Raimondo, Fabian. General Principles of Law in the Decisions of International Criminal Courts
and Tribunals, Leiden: Brill, 2008.

6. Rossene, Shabtai. Essays on International Law and Practice, Leiden; Boston: Marinus Nijhoff
Publishers, 2007.

7. Shirlow, Esmé. Judging at the Interface: Deference to State Decision-Making Authority in
International Adjudication, Cambridge: Cambridge University Press, 2021.

8. Terris, Daniel, Cesare P. R. Romano and Leigh Swigart. The International Judge: An Introduction
to the Men and Women Who Decide the World’s Cases, Chicago: Brandeis University Press, 2007.

9. Webb, Philippa. International Judicial Integration and Fragmentation, Oxford University Press,
2013.

Articles

10. Alschner, Wolfgang and Damien Charlotin. “The Growing Complexity of the International Court

of Justice’s Self-Citation Network”, European Journal of International Law, Volume 29, Issue 1,
2018, PP 83-112.

11. Flanders, Chad. “Toward a Theory of Persuasive Authority”, Oklahoma Law Review, Volume 62,

Issue 1, 2009, PP 55-88.

AY


https://doi.org/10.22059/jplsq.2018.245991.1723

VROl Vo lad Y6, Ssi Slidos aslilad

12. Manley, Stewart. “Referencing Patterns at the International Criminal Court”, European Journal
of International Law, Volume 27, Issue 1, 2016, PP 191-214.

13. Ramezani Qawamabadi, Mohammad Hossein, “The Validity of the "Rule of Precedent" in the
International Court of Justice”, Legal Studies Quarterly, Volume 3, Issue 5, 2011, PP 69-104. (in
Persian).

14. Yotova, Rumiana. “Challenges in the Identification of the General Principles of Law Recognized
by Civilized Nations: The Approach of the International Court”, Canadian Journal of
Comparative and Contemporary Law, Volume 3, 2017.

15. Ziae’i Begdeli, Mohammad Reza and Hassan Bagherzadeh, “The Theoretical Authority of the
International Court of Justice”, Public Law Studies Quarterly, Volume 50, Issue 1, 2020, PP 57-
78. (in Persian). https://doi.org/10.22059/jplsq.2018.245991.1723

Documents

16. Convention on the Prevention and Punishment of the Crime of Genocide, 78 UNTS 277, 1948.

17. Rome Statute of the International Criminal Court, 2187 UNTS 3, 1998.

18. United Nations Security Council. “Resolution 1593”, S/RES/1593 , 2005.

19. Vienna Convention on the Law of Treaty(VCLT), 1155 UNTS, 1969.

Website
20. What does MAXQDA  do? - MAXQDA, (13/05/2023)  available  at:

https://www.maxqda.com/why-maxqda

Judgments and Decisions

21
22

23.

24.

25.

26.
27.

28.

29.

30.

31.

32.

. Admission of a State to the United Nations (Charter, Art. 4, Advisory Opinion), ICJ Reports, 1948.
. Armed Activities on The Territory of The Congo (Democratic Republic of The Congo v. Uganda),
Judgement, ICJ Reports, 2005.

Arrest Warrant of 11 April 2000 (Democrutic Republic of the Congo v. Belgium), Judgment, ICJ
Report 2002, 2002.

Case Concerning Ahmadou Sadio Diallo (Guinea v Democratic Republic of the Congo)
(Compensation phase), Declaration of Judge Greenwood, ICJ Reports, 2012.

Case of the Readaptation of the Mavrommatis Jerusalem Concessions (Jurisdiction), PCIJ Series
A.-No. 77, 1927.

Corfu Channel Case, Judgement of 4th April 1949, ICJ Reports, 1949.

Judgment on the Prosecutor’s Application for Extraordinary Review of Pre-Trial Chamber I’s 31
March 2006 Decision Denying Leave to Appeal, ICC-01/04, 2006.

Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), Judgment, ICJ
Reports, 2012.

Legal Consequences for States of the Contitiued Presence of South Africa in Namibia (South West
Africa) notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, ICJ Report
1971, 1971.

Situation in The State of Palestine, Decision on the “Prosecution Request Pursuant to Article 19(3)
for a Ruling on the Court”s Territorial Jurisdiction in Palestine’, No. ICC-01/18, February 05,
2021.

The Prosecutor v. Jean-Pierre Bemba Gombo, Judgment Pursuant to Article 74 of The Statute,
ICC-01/05-01/08, 2016.

The Prosecutor v. Joseph Kony, Vincent Otti, Okot Odhiambo, Dominic Ongwen, Decision on
victims’ applications for participation, ICC-02/04-01/05, 2007.

AY


https://doi.org/10.22059/jplsq.2018.245991.1723
file:///C:/Users/Elham/Downloads/What%20does%20MAXQDA%20do%3f%20-%20MAXQDA
https://www.maxqda.com/why-maxqda

Az S8 g (ol plsen Hellom 3ot (S 1,85 Mellim s ws i olo el ol

33.

34.

35.

36.

37.

The Prosecutor v. Omar Hassan Ahmad Al Bashir, Decision on the Cooperation of the Democratic
Republic of the Congo Regarding Omar Al Bashir’s Arrest and Surrender to the Court, ICC-02/05-
01/09, 2014.

The Prosecutor v. Omar Hassan Ahmad Al Bashir, Decision Pursuant to Article 87(7) of the Rome
Statute on the Failure by the Republic of Malawi to Comply with the Cooperation Requests Issued
by the Court with Respect to the Arrest and Surrender of Omar Hassan Ahmad Al Bashir, ICC-
02/05-01/09, 2011.

The Prosecutor v. Omar Hassan Ahmad Al Bashir,Decision on the Prosecution’s Application for
a Warrant of Arrest against Omar Hassan Ahmad Al Bashir, ICC-02/05-01/09, 2009.

The Prosecutor v. Thomas Lubanga Dyilo, Decision on the Confirmation of Charges, ICC-01/04-
01/06, 2007.

The Prosecutor v. William Samoei Ruto and Loshua Arap Sang,Decision on Prosecutor’s
Application for Witness Summonses and Resulting Request for State Party Cooperation, ICC-
01/09-01/11, 2014.

AY



