Legal Research, Vol 28, Issue 112, 2025: 23-42 Print ISSN: 1024-0772 Online ISSN: 3060-5911

Journal of Legal Research
https://lawresearchmagazine.sbu.ac.ir/

Orginal Article

Analyzing the Element of Negligence in the Context of the Tort of
Negligence; Emphasizing on Common Law

Nasrin Mehra!, Somaye Parhizkary?

Highlights

e The prioritization of life and health security against negligent acts has led policymakers to adopt
stricter responses to negligence, aiming to treat the mere creation of risk as a basis and substitute
for the mental element of a crime.

o Establishing a differentiated approach that creates a balanced and proportionate relationship
between, on one hand, the risk of an activity and the degree of negligence, and on the other hand,
providing security and justice for potential victims, is of great importance.

e Justice and the public interest necessitate stricter punitive responses, particularly in public
domains, where a potential breach of duty of care and negligence could be considered a major
threat to societal interests and justice.

ABSTRACT

Introduction

Tort is recognized as a type of liability in Common Law, which specifically exists not within the realm of
criminal law nor contract-based law, but in a boundary between the two. As an independent legal branch in
Common Law, tort primarily focuses on the breach of a duty of care and the subsequent compensation for
damages to private individuals. Unlike contractual law, in tort, there is no pre-determined obligation that
binds individuals to perform specific duties; rather, the core of tort emphasizes how individuals should
behave towards one another. In contrast, tort is fundamentally different from criminal law as well. A tort is
neither sufficiently reprehensible nor a violation of norms to warrant a criminal response, nor does it
typically provide the requisite mental element for a crime. In criminal law, we deal with the violation of
norms and values respected by the community, which the public prosecutor is responsible for pursuing. In
contrast, tort involves the breach of a general duty imposed by law upon citizens to frame the standard of
careful conduct, situated at a level lower than the values protected by criminal law. Thus, tort is a completely
unique institution, distinct from other legal institutions. It comprises a set of rules aimed at compensating
for harms resulting from individuals' injurious actions, seeking to provide a deterrent sanction depending
on the type of right infringed. Among these, the tort of negligence, as one of its branches, has gained wider
application and prevalence. The main foundation of this tort, as its name implies, is built upon the element
of negligence, and its sole sanction is compensation for the damage resulting from the negligent acts of
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others. Nowadays, many incidents occur due to the perpetrator's oversight and failure to consider the
consequences of their actions and their failure to foresee circumstances that could lead to dire outcomes
and irreparable results. Indeed, not all wrongful acts occur intentionally; sometimes a person commits an
act that is blameworthy due to the presence of other elements. Here, although the negligent perpetrator lacks
the requisite mental element for committing a crime, by deviating from the behavioral standards of a
reasonable person, they have violated the rights of others and may very well possess the potential and risk
of becoming an offender in the near future. Therefore, negligence is an initial step that can pave the way
for future recklessness, especially when activities arising from negligence openly carry the risk of future
harm and loss and are considered a threat to individuals' lives and health. In such circumstances, an
evolution in the concept of the mental element of crime, consequently changing the type of liability and
transitioning from a compensatory sanction to a more severe punitive sanction, would be more effective in
preventing negligent acts and promoting social welfare—a matter that necessitates justifying negligence as
a sufficient mental element for committing a crime.

Methods

This research employs a descriptive-analytical method, relying on library sources and conducting a
comparative study particularly within the legal systems of England to examine the possibility of
transforming "negligence" into a mental element within the structure of crime.

Results and Discussions

This research seeks to justify the possibility of criminal liability for a negligent perpetrator under specific
conditions by resorting to approaches such as the risk creation approach, the tracing approach, and other
related factors. In today's world, risk is accepted as a factor that justifies the imposition of liability and
encompasses a wide range of different approaches. In other words, although knowledge is an inherent
characteristic of criminal responsibility, and imposing criminal liability on a negligent agent distances us
from the fundamental principles of criminal liability, such as the presumption of innocence, those who
propose the idea of potential awareness believe that the mere failure to notice the existence of an
"unjustifiable risk" itself indicates a blameworthy and serious practical indifference to the interests that the
perpetrator's action actually threatens. Indeed, what makes the negligent agent blameworthy is their
apparent indifference to the lives and property of others. This theory is further reinforced by the "Tracing
Approach." According to this approach, the criminal liability of the accused in cases of negligence lies in
their prior criminal acts. Abstractly, the tracing approach posits that fault arising from negligence must be
identified by tracing it back to the accused's prior acts or omissions that caused their unawareness of the
relevant danger and risk. In fact, negligence should be understood within a broader framework based on
the general principle of "prior fault." Prior fault occurs when a person can be held criminally responsible
for a subsequent act resulting from their prior criminal behavior.The key point in justifying criminal liability
for negligence is tracing the person's carelessness and inadvertent mental state to prove their prior fault,
which at a minimum stems from recklessness (the lowest level of criminal liability).

Conclusion

The influence of modern advancements and innovations on today's society creates a cycle of risks whose
failure to be anticipated and, consequently, prevented, can lead to harmful outcomes. Many of the adverse
factors humanity currently faces stem from negligence, which allows individuals to evade criminal liability.
The sphere of influence of negligence is ongoing, not only in private domains and interpersonal
relationships but also in public spheres and areas fundamentally connected to people's lives and property.

To this end, establishing criteria for creating a differentiated approach is essential. This means that by
considering a standard such as the safeguarding of human life and health, in instances where negligent acts
could lead to the loss of these values, a more severe response is warranted, and mere negligence can be
considered a basis for imposing criminal liability. Similarly, considerations such as the necessity of
environmental preservation can serve as grounds for deviating from the current traditional system. Thus,
establishing a differentiated approach that creates a balanced and proportionate relationship between the
risk of an activity and the degree of negligence on one hand, and ensuring security and justice for potential
victims on the other, is highly significant. Factors such as controlling dangerous activities, risk
management, blameworthiness, and holding corporations accountable must be analyzed in light of the scale
of activity, profitability, societal benefit, and the advancement of justice to justify a differential treatment
of negligence.

KeyWords: Tort of Negligence, Carelessness, Risk, Differential Approach, Common Law.
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