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The Validity of Transaction by Conduct in High-Value Sale
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Highlights

e Affirming the validity of transactions by conduct in high-value sales is inferred in Iranian Civil
Law from the apparent meaning and generality of Article 339 of the Civil Code.

e However, this interpretation seems inaccurate in light of the philosophy of jurisprudence, the
logical interpretation of the law, and the significant role of Sharia and custom in shaping
transactional concepts and titles.

e Referring to these sources as the foundations of Iran’s current legal system reveals that mere
conduct is insufficient in high-value sales; instead, the parties must make an offer and acceptance
which explicitly indicates the intention of sale so that transactions by conduct get legal validation.

ABSTRACT

Introduction

Within the Iranian Civil Law framework, despite several jurisprudential theories concerning the validity of
transactions through conduct (Mu'atat), their validity in contracts, including sales, is implicitly grounded
upon Articles 191 and 193 and explicitly affirmed in Article 339. The legislator has expressly excluded this
general rule only in two instances: marriage and, according to some interpretations, the contract of
endowment. Nevertheless, in some cases, including high-value transactions, it needs to be examined
whether the adequacy of mere conduct for contract formation is sufficient or not. What emerges from the
appearance of Article 339 is that, after mutual agreement between the seller and the buyer in respect of the
object of the bargain and its price, the sale is concluded by offer and acceptance “literally” or by exchange
“by conduct.” Thus, the sale contract will be concluded and creates ownership, which is one of its effects.
At first, this interpretation seems correct, and the absoluteness of Article 339 indicates so. However, in this
article, by a profound analysis of sources of Iranian laws, jurisprudence and its philosophy, the important
role of custom in shaping and correcting transactions by conduct, rational basis, and Sharia, alongside the
denial of the aforementioned wrong interpretation, the necessity of using a declarative act, more than mere
conduct, which explicitly indicates the intention of a sale, will be demonstrated.

Methods

This article seeks to prove its subject by adopting a descriptive-analytical approach and using library
resources. In the jurisprudential section, the opinions of Islamic jurists from various schools of thought
were interpreted and explained, and by reflecting on the philosophy of jurisprudence and Sharia, the nature
of contracts and transactions as a customary nature was analyzed and examined. In the legal section, the
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opinions of scholars and legal doctrines were used to explain and interpret the status of transactions and the
creation of a contract. Finally, by using both of the mentioned sources, besides the other reasons and
explanations, the subject of research and the proposal of the writers for amending the incomplete article of
the Civil Law have been brought up.

Results and Discussions

What emerged from the appearance of Article 339 of the Civil Code was the validity of the occurrence of
high-value sales with transactions, and on the surface, it seemed that the legislator considered both low-
value and high-value sales to be the same and did not distinguish between them. What makes it important
to reflect on and doubt such an incomplete interpretation of the article of the Civil Law is the country's
indigenous legal system's adherence to the stages of legitimizing legal relationships, such as sales that are
made by custom; so that, in addition to the legislative validity, it is necessary that they also have the required
jurisprudential validation. Accordingly, if a custom does not consider and does not apply the mere
transactions for the transfer of high-value objects, basically, the aforementioned issue does not enter the
legislative validation process and cannot have legal effect as a sale. Accordingly, even if the high-value
sale contract parties want to create a sale from their own accord based on the contract freedom principle,
contrary to the current custom and wise basis regarding sales, the circle of effectiveness of such a
transaction will never be legally recognized. To realize the transactional title of sale and its validity over
customary and religious sales in the causative stages, some conditions must exist so that both make a
customarily and religiously effective sale. Such a sale is the origin of the effect and also brings about
ownership and possession for the contract parties in the legal and religious sphere; because the creation is
an act of actor and the realization of the sale outside is a causative act, even if in this causative act, the
active creation of the persons is involved and the will of the creation is necessary for the purpose of forming
sale contract, but this causative act is not only dependent on the will of the person or individuals and if
custom and wisedom basis have other extra conditions for the realization of that contractual title and those
conditions are not observed in the active creation of the persons, custom and wisedom basis will deprive
that contractual title and that will not be accepted as a sale that they thought they are trying to conclude.
The circumstances are also valid in the high-value sale and can even be considered valid in other onerous
transactions, such as exchange, loan, and lease, and other contracts where the value of the consideration is
also significant and high. Therefore, the mere agreement of individuals, without the existence of a
customary validity based on which the high-value sale of a contract, or any other transactional title, has
acquired validity and identity, the actor’s creation of that transactional title cannot be the complete cause
of its formation. And finally, one must also be aware of the role and importance of the custom during
transactions. The custom and wisdom basis in the forming of a transaction prefer caution, and based on the
discussed points, jurists such as Sheikh Ansari had appropriately issued a fatwa on the necessity of
pronouncing the words in a high-value sale for preventing any doubt about the correctness of such contracts.

Conclusion

Considering what has been discussed, Article 339 can be deemed to be exclusive of high-value sales and
high-value transactions of a contract, and its scope can be accepted in matters that are not onerous and very
valuable. Therefore, in order to create legal and effective ownership and possession in the sphere of law,
custom, and Sharia, the parties must use a clear statement beyond mere compliance and including explicit
expressions to declare their intention in order to prevent any other interpretation and dispute. The authors
propose to amend Article 339 of the Civil Law as follows: " after mutual agreement between the seller and
the buyer in respect of the object of the bargain and its price, the sale is concluded by offer and acceptance.
The rule in transactions which subject matter is highly valuable is that the sale is concluded with a statement
that clearly and explicitly indicates the intention to sell."

KeyWords: High-Value Sale, Transaction by Conduct, Sale Forming, Sale Causative.
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