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Feasibility of Civil Liability for Uncertain Causation in Light of the
Loss of a Chance Theory with Emphasis on Medical Cases
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Highlights

e Incircumstances where, notwithstanding the establishment of the defendant’s fault, the causal link
between such fault and the damage sustained cannot be proven, absolving the defendant of liability
appears inequitable.

e From a deterministic perspective, causation is conceived as a definite and objective phenomenon;
however, by embracing a normative or common-sense conception of causation, this philosophical
objection may be overcome.

e A number of challenges—including the inherently indeterminate nature of chances, the potential
proliferation of litigation, the subjective character of damage-assessment criteria, and the tension
between this doctrine and the deterministic foundations of tort liability—have called into question
the effectiveness and coherence of the theory.

ABSTRACT

Introduction

Establishing causation is a fundamental pillar of civil liability claims, with the burden of proof resting on
the claimant. However, in medical malpractice cases, determining the precise role of medical error in
causing the final injury (such as death, permanent disability, or failure to recover) is often difficult or
impossible due to scientific and clinical complexities. In such scenarios, where causation remains uncertain,
the traditional civil liability system based on the "all-or-nothing" rule applies. This means that if the
claimant cannot prove the causal link to the degree of certainty required by the legal system, they will
receive no compensation, even if the physician's fault is established. This approach can lead to unjust
outcomes, particularly when marginal differences in the probability of causation result in fundamentally
different results (full compensation versus complete deprivation). The difficulties associated with proving
causation in medical disputes have prompted scholars and courts in several jurisdictions to reconsider the
traditional understanding of causation and damage. Modern tort law increasingly recognizes that scientific
uncertainty should not necessarily deprive an injured patient of all compensation when negligent conduct
has demonstrably reduced the prospect of a favorable outcome. Consequently, the loss of a chance theory
has emerged as an intermediate solution between complete liability and complete exoneration, seeking to
reconcile corrective justice with evidentiary limitations. The primary objective of this article is to examine
the theoretical and practical challenges of the "loss of a chance" (perte d’une chance) theory as a mechanism
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to mitigate these injustices in cases of uncertain causation, through a comparative study of the legal systems
of selected European countries. By recognizing the "reduction of the chance of recovery or survival" as an
independent and compensable damage, this theory seeks to ensure that injured patients receive at least
partial compensation. Focusing on medical cases, this article addresses the question of whether this theory
can establish a fair balance between the rights of patients and physicians, or whether its challenges outweigh
its benefits.

Methods

This research employs a descriptive-analytical method with a focus on comparative study . The scope
encompasses European legal systems (including France, Germany, Austria, Spain, Belgium, and England)
which have adopted different approaches to this issue. Research data was gathered through the examination
of legal texts such as the civil codes of relevant European countries and the Principles of European Tort
Law, key judicial precedents (e.g., rulings from the French Cour de Cassation and German case law), and
doctrinal views in these jurisdictions. The collected data was then subjected to critical analysis. The aim is
to dissect the foundations, implementation, and challenges facing this theory within the context of
comparative law.

Results and Discussions

The findings indicate that the loss of a chance theory attempts to circumvent the impasse of proving
definitive causal links by redefining the concept of damage from the "final injury" to the "reduction of the
chance of recovery or survival." In this model, the lost chance itself becomes an independent and
compensable head of damage. The comparative study reveals a dichotomy in approaches across Europe.
Countries such as France, Spain, and Belgium have accepted this theory, thereby opening a path to partial
compensation. For instance, in French law, compensation is often awarded as a percentage of the final
damage, proportionate to the lost chance. In contrast, German and Austrian legal systems, citing the non-
recognition of "chance" as an independent, tangible legal right within their civil codes (e.g., §823 of the
German Civil Code - BGB), maintain a more cautious stance, largely rejecting the theory and emphasizing
the preservation of the traditional rule. The comparative analysis further demonstrates that acceptance of
the doctrine reflects a broader evolution in tort law from a strictly factual conception of causation toward a
more normative and policy-oriented approach. Rather than focusing exclusively on whether the defendant's
conduct can be identified as the definitive cause of the final injury, courts in several jurisdictions have
increasingly concentrated on whether the defendant's negligence deprived the claimant of a valuable
opportunity for recovery or survival. This shift is particularly significant in medical malpractice litigation,
where the progression of disease, pre-existing conditions, and the limits of medical science frequently
render causal certainty unattainable. Accordingly, the doctrine seeks to preserve the compensatory function
of tort law by recognizing the destruction or reduction of a chance as a legally cognizable injury. Despite
its justice-oriented advantage, fundamental challenges limit the theory's efficacy. First, the philosophical
challenge of causal determinism targets its core premise. Second, the inherently vague and subjective nature
of "chance" creates significant practical problems: a) Ambiguity regarding the objective existence of the
initial chance (e.g., in cases of congenital disabilities). b) Lack of objective criteria for calculating the
chance percentage and converting it into compensation, leading to arbitrariness in judicial decision-making.
¢) The problematic distinction between a "reduced" and a "lost" chance. Third, there is a risk of increased
frivolous litigation due to the lowered motivational burden of proof and the potential for double recovery.
Furthermore, the theory may conflict with the principle of full compensation (restitutio in integrum), as it
only covers a portion of the loss. Another significant concern relates to the quantification of damages. The
legitimacy of the doctrine largely depends upon the availability of reliable statistical and medical evidence
capable of demonstrating the extent to which the defendant's conduct reduced the claimant's prospects. In
the absence of transparent and objective criteria, judicial assessments may become excessively
discretionary, thereby undermining legal certainty and predictability. Consequently, critics argue that while
the doctrine may enhance substantive fairness in individual cases, it risks generating inconsistency and
uncertainty at the systemic level. From a policy perspective, concerns are raised about its potential negative
impact on professional medical conduct and rising healthcare system costs. Compared to the alternative of
"proportional liability based on probabilistic causation," where compensation is directly proportional to the
probability that the error caused the harm, the loss of a chance theory suffers from discontinuity and may
result in practical injustice in determining compensation amounts.

Conclusion

The loss of a chance theory emerged as a response to the inefficacy of the "all-or-nothing" rule in addressing
uncertain causation in medicine and has achieved some success in mitigating unfair outcomes in certain
legal systems. However, its theoretical (e.g., the determinism debate) and practical (e.g., subjectivity in
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assessment) challenges are significant and cannot be overlooked. This theory alone cannot serve as a
comprehensive solution. The article's ultimate conclusion is that to achieve sustainable and equitable
justice, an intelligent combination of this theory with other mechanisms, such as proportional liability,
appears essential. Furthermore, developing transparent legal frameworks that provide more objective
criteria for establishing and valuing a "chance," coupled with establishing specialized tribunals for medical
disputes, could mitigate its shortcomings. Ultimately, any solution must strike a precise balance between
protecting the rights of injured patients and avoiding overburdening the medical profession with liability in
a manner that impedes the provision of healthcare services.

Keywords: Medical Malpractice, Causation, Uncertain Causation, Loss of a Chance Theory, Tort Law.

Y¥a



FoSomBAN 1 S 1Sl LLE Vo TP oV VY ;o LG YEY-YEY 0P8 oybungl oY) YA gl colinins aslibiad

https://lawresearchmagazine.sbu.ac.ir/

;M& 93— ;0.1.: Al
ASB b adyoaws )l Cuoyd s o g 50 (agiiol Comuw (S Cad gl oo 4y Sl
S srodigy
5 54t ol
iz 33 SIS
ouilgs Codgins pas wils San 00)ls (b 9 el o Conmw ddall ) Ol odiles poadi jl >l pdeaS 58,0 @
oy oo a5 4y aYolels
I ‘50..»15 b‘ﬁ‘ U"‘)‘ u‘y‘sa [STSew] 6‘)-‘ L&J).C ﬁ}.@rma u,u).n.\.v l; Lol el ‘_gv.‘aﬁ‘_sfo‘ g_A.».LC 9 S ¢S > clfj)o °
Dy
02 g Iyl bl sl jlrs (050 23 ¢ LB (gales uolial e yuils (aseiel Ol dlex 3l gooxie slo il @
S oy S5 231y 405 ol S e el AT e e b
oS
uu.u as 6&)54 )o 0)454.: alfoe U"‘ ‘w‘ c&y 4}‘9.40 ‘59.\.0.; 6Lmu.Jl> l.: o)lyo.m ‘51..\40 UJB.LMA 65[.:0 )o ;4.:..\.\...: 4.]4.)‘) ul.u‘
anllas b g (Lo - caiogs oy, b pol> allie .o,00 (6 yidun Sgai el Kol b lgis ol 585 j0 (Sivp (gllas 585 ik
M ol e sl 6188 plreas €aid el o b 4l Sl o) 4 (2ls)) Sl jsiS S (Bai pllas o il
poie (l 3l 00 0t 4 €07 plpred €l b S il (28D GLulid b 4l cpl & amo oo (LaS Laaidly 03l 5 o0
covbolsS soles Jiulidl Jlas g Cul e annlne Jlae (390 (S03 (uill 9525 10 ploal dlax 3l goune les 5 5 k0 o Ul
pas &y ol b 2ol g dLoﬂ sl Bei> slapllas S aS veo o plid hudad aslllae (sl Sl sgums | QT UL
50 a8l Cus 4l shlse pf jas ol jo ailes S 3Ll (g Failblione o S5y, (s B Glgieds €Cus ;B SLulis
ol b cwl shs adlae iy az o 3800 gl e b ded ouclB _ gow cudsinn o 0aclB Jloel 51 AL sla lacl rals
5 S 5 55 oo Sl i g

S e g (i )] s 8 ¢ aeiinols Copns o alaly ( S5 slas 185l oS

L ad,cansl Cooyd 4yl g5y 10 (aseinl Camw (S Sudgiis (o el e S 0Ll ol :dlio ol 4 slowl
FEVYEY :ao A F0 15 OVF o)leds Y 0,50 o By linios dalilad & sy sloonigyy » 05T

DOI: https://doi.org/10.48308/j1r.2026.240066.2902 VECENYITY ts s )b - VE- /Y)Y il o g b

Ol 0,5 s 00,8 gl o&ils ¢ Ll pgle 0usliils )Lkl .
sajjadshahbaz@sku.ac.ir :_fstuo odinysi oo/

Copyright: © 2026 by the authors. Submitted for possible open access publication under the terms and conditions
BY of the Creative Commons Attribution (CC BY) license (https://creativecommons.org/licenses/by/4.0/).

Yo-


https://doi.org/10.48308/jlr.2026.240066.2902
https://orcid.org/0000-0001-9757-6361

VEeO bl Vo lad 0,0 Ssi Slidos aslilad

dodio
iz S0l (B 50 Ll sl lalss oage (S Eodgtas (ssles ISl 51 (S Hlsieds Conn alasl, L]
5 ol i o rmebs j3bas 45 el gls o o €GB st S o sl e b lsds (el
Condy wlolis )0 5 a3 o0 £ (S slh o ploys anlyd 50 0,5 o0 )8 loys 5 (aris anld S cod
slas 935 pae 9050 (59 ($39ue P b jlom Cumdg (ab H b s pasuiie 45 50 1395 0 5y Lo
1 5 s 5o i IS g (6l oo s s il ST e b b S e £, S
Slem (Shgy jead odign 5o Culye S8l gln (Gae Codsene Gsix y0 i jsbay T8 Wl ar o0
G B 13, oy bl Tl 5 (Kt o8 slaeh) iS5 pbo b oy pea Yol ol owsscon
35250 e Cerdgtas oy 3 gl 05 45 Canl 2l 52 pd callia cpl 55 1S LA 1, o0l copmol b s
sl I s 4,5g 0,5 anlys ol s JolS i il 350 5 s abal, SLE L5 lalys ST 5 el
Erog (ool S DLl gly p3¥ coslad g 285 )l50) ol Sl Gl 5L o9 8 lasbin] g o abal, LS .05L
ol @ S Lns el i ) sl 00,5 slol ) Sglie sloo sy, wikie Sgi> slapllss o a5 cuul
Lol cpl ] S50 slaJlai] 1 ity oo 5y b o el gt a5 el 05 i Wl a5 sl & g0
oailss Lawgi ol ol 8)ly Jli>l 3100 &leds w0 0 antlis TVl Jols bl lsie o
15 ol el B3 e o s 358 Dl Jtns (5 45 S )55 o cably Mo B, 51 iy
aS 0g ools ylias Wb s sl i )b b 5l (SO ks 4 ol 48 JleiD a5 098 ST sl eSge
A1 85 ol eglt) 5 4l 1 B 53 O 039 0l By ae ppboty o] g5 Jlazo!
2l GlgS e ab LS doxn! jo .l € Jaiome Gabad 00isdly caml e Jog (pm (Jolae g e alayly 540
51tz s aul oladl o Vsl PVl a4 o £sdy Jlozmh sl g wiles 3L klae i 5| (claged b o5
sl deol Sy Sl (gl a5 Cnline s e ol Al dgie o dolio (gl 45 0 48,5 a5 ) Capalad
o300 il 4 o3l Lol sl 35 Lae (6,5 pmans (sl 45 0yl s 4y palsd g pliebsl 5l (glaz o

@ o055k 9,90 Sl o oy giS pl 10 3iles,S 7 ylae yledT §oii> alice (5 lre s Lilewl 5 S50 A s

sy wpan 5 Al oMl sdge Cuanl gl Ul ol b B ite Clgtue led (sloosigy plas > Sk
Sy dale con g)b 4 (S jgad (soled 505 b dlde (pl (SB5 H9a8 oled b basye ol (39

2, Balance of Probabilities

3. Rogers, W. V. Horton, (ed.). Damages for non-pecuniary loss in a comparative perspective, Springer,

2005, P 174.

4, Predominant Probabilit

5. Kadner Graziano, T. “Loss of a chance in European private law: ‘All or nothing’ or partial liability in

cases of uncertain causation”, European Review of Private Law, Volume 16, Issue 6, 2008, P 1018.

6. Highly Probable

7. Ludwichowska-Redo, K. “Uncertain causation, loss of a chance and proportional liability in medical

malpractice cases: A few reflections with a special focus on Polish law”, Journal of European Tort Law,

Volume 15, Issue 3, 2024, P 329; Koch, Bernhard. A. “Medical liability in Austria”, In: Koch, Bernhard.

A. (ed.). Medical liability in Europe: A comparison of selected jurisdictions, Walter de Gruyter, First

Edition, 2011, P 211.

8, Martin-Casals, Miquel. “Mas alla del mal llamado ‘baremo sanitario’”, XVIII Congreso Nacional
Asociacion Espaiiola de Abogados Especializados en Responsabilidad Civil y Seguro, 2018. P 1091.

Yo\



S A28yl Lo B a5 gy 0 (atedisl S e Cegne (i S

Jloiml 1o ol el Y€ aalad Lo i jobody ol £985 Jlotol a5 598 Culi Wb 508 & leds senl Capalad
Sl 55 olal Bei 50 2oy (Bl 0l 50 (o5 sl Slead sl g 00 (298 sl LI 318 5 ol 0925 4y LS
el (55970 (50l S a2l

Gl 53 5 s Sl IS S o b Sy ygad slaodign o 1) ohlen lalesl a5 gaalsd (5 )5leex
Cundg oS 0,5 aseie olf god (Folwas 3)lg0 51 (6 )k 1o 15 el (Sas 08 Lo alasly 3929 LS 555 g
) oasdaml )b cunsg aS sla ) Kal, Jloel coplply tcul oogy 435> Sy sl £485 poe &0, Lo
i o <A1l 59,5 e (2 by Sl (sl 3l 950 Jlaiol a8 lS wiile caty 35

A5 3550 48 Gliee ] 1) S alay Wlgzy lalys ST s ad i £9090 Jol 959050 |y 63z Sk ol
sl e 43,59 0,5 dalgs Cdl o JolS cul & S Gl —l lais o)lge (65l j0 aS— Conl oogy I35 438
ol 4 Jloaxl ax 0 0 Siz gl a5 casline ol @ €ad b ded? 0,505, ol 0,5 dalgsd <l o
S dlaly 5ezg culaS 5l &14.;&.;1 S e A Lin 09l o e Sty LB sl ls o swlll
Ay ch 8 salys 3la5 s plalys & bl SIS0l 15 8,00 il | iy o Jlaiol 51 S ens
bl Eely ol (pnap 5 8,5 sl 35 (55 4 G god Bl sorze il 1 58 o Jlato o i
Al aelys  lacl ulus! ool b slacl

G abasl ) G308 a8 Sleeow 5latws ol a0 T S5 cawlye JBlas asll g as¥olel amss (ol 51 5,5 5l (sl
sloplas 51 oo Jawgs a5 s ool il ool slgrian Jool, 50 coituns 03y ol 5 (S p sl yu
e ey iy 5 el 0 4y Jy 5 Wil il (S5 Ll il alar sl sl (SBsi
0 glal i 1 50 a8 mge ol el Fiis j5 als sl las o ls il S o @ 5 Pz po S i gl
o1 S | el 3Rl 5 (Byme o3k gl o 3l 5 0nd i byl (e Clsts o> Jpol Ly
aslllas 350 G S0, 1,0 allie pal dolol o Vel 0l s ool s coslite Sy conl 00l s 3

I, Near Certainty

2, Martin-Casals, M. “Some introductory and comparative remarks to the decision of the Swiss Federal
Court BGE/ATF 133 111 462 and to the 'loss of chance' doctrine”, European Review of Private Law, Volume
16, Issue 6, 2008, P 1067; Nys, H. “Medical liability in Belgium”, In: Koch, Bernhard. A. (ed.). Medical

liability in Europe: A comparison of selected jurisdictions, Walter de Gruyter, First Edition, 2011, P 73.

3. Ludwichowska-Redo, Op. Cit., P 330.

K s o b s Al (0 bS5 aulp 35t > dng e i Sl 55 4 bl b ol Sy 5 35 3> 35

Il 3 dses sl ool Cosl 03505 (B €uo 8 (31> Cuws Sl a5 «layl i g Closl (sl )l bl ol (& Gla

BAjle G Sy @l ) Capmns Al Sl 5 i @S2l (oladase g (pulie ¢gou)S i WS Eg2) Aile e dla

Doi: NPV jas OF) A s)led A5 oye i dais  dbreauili o olpl olad A,

10.22106/j1j.2022.544020.4552

el 58y o 3l dgao pie 5l iU Oylud len &S ol JolS @)l parde gl )3 (S5 Calyé popde S

5. Draft Common Frame of Reference (DCFR)

6, Perte d’une Chance/ Loss of Chance (PETL)

s9a8 slaosigy 55505 b ol G olulyy culiie Calgiue @)l 95 ) (Sde Culgiudd plyis cou s dllie > e
Gl Hlissl Cugs > (S Fai> dre )d aST Cuwl Aoy a4 cpl ey d € S

Yoy



VEeO bl Vo lad 0,0 Ssi Slidos aslilad

Lod )5 aalgs )8

o y8 (4010 Cawd 3P pogio Cadlo

55 59 CangSone s dlaily SLI Sl pac Jdoas Jg eenl oo jrali S5 e badly swilys 45 63,190 4o
Gl 5l (B0 32 b €as B (p3ls Cuws 5D I B B 05 jpai S0 (A plalst sl Gl or fos (e
G bl L3 L & Lo 3>l 5o ol 03y o] 51 236 & )les adllas 3> 5l Sglie i € il
3 el o0l olon] «inddge uild g Cus,d 28 Cass 5 e G Ol AL et - o 3 Glaz 0 L -
i & Cawl € jcennd ] Coo s Glas )30 el Cudige Jlaial 5 (il 05 G 5l Gles (55,8 S8 i
plio i Tzl 5185 90 (nl G 3o Coms alyl) (258 o 5 T S 4 39 (Sl Cuo bl a8 glazs |y
sl Sl b oS 5o Tasgie ol abolids o colol paie olsieay |, €ames 3iss 5o Jloisl seze» Wb olad
Olyz E9050 530 45 09b g0 Moty Cuo b (0l Cuwss e, gz lz 50 a5 Cangy il T pal  pogie (nl 4y
T35 i pe53ls el 31 (5555l (5l €l alS ol b €zl il (lsieas

3975 (S gt |2 29050 Ot o Al 511210590 53 plasl g5, 45 Ceslinn (il 4 Vgl st ol Sy
b ool omshy & ey BB calpe L 5 ol 265Y Lot (6550 Jab 5o ise 50 3325 sl o 5
Ol & o5 45 ool Gl psiso sl a olital b Lj sl antls Slhe Sl 5 o)y ol ploS fses
Lol e o Ul w353 50Lo ¢ ales 0 31 S5k (ool S b et b 5l Cmg o o (510 5 s
A el e (oplplo i b el ool sl sleol (5,0 S8 Jdoas o)l ol ol LT &S s ateine
2sd Ll 5 a8 &l lus

485 O yporn il 2l ol b ceslitie 3l 0,5 o )18 oS g5050 45 (el arle 29, s 0l 2
Sl (998 o0 iy (30,3 D)9ty 4) ALyl Suo B (e b a5 Kol 5P 0] 5 e yd el
(@S> Egige Culye ailols slaiins 5 00,5 ol Gglite s 5l fa05e 4 5 Koo (S T8 e Bl oyl
Vo5 dulie wewl ools Ll 1) « ol o> el o Sip slas a5 e b canlite

N3y 05 ()l 4 dpolel (sl 48 5l B )3 990 oy 9 A S5 s o jlaie ) gdge & o dlio oyl 3!

Lol 00

asldy dlio madlio b o duslie g byl Cao b (3g) (Sypo (wyp & Jhake (i 5D eblS dgame S ( JEI Gois )3 S

dlo K Sde Cdgtme 13 Cuoyd b Cuwd jl 4y lai wgere (BT LSS 00,8 o Clinl dame )l 5l lasl cole jelateds unl

MB-YYD Lo AYA: AW o)les DY 093 sl pale 5 God> 040D

MY o eolen

o)lods sy 55 15 il yp e e i s Jlael didycuns )l cus b 4y i g 1l (b g s e it e dlally 5ygw s

ol 039 b s Cle S5y sllad 2945 o Il S8y 4T WS o gupal (VA=Y oyladd VoYY (505 ) ¢ Sdo ol dunid)

Cule cyalad 395 &g, b perte de chance 4,k 5,8 @ g0 (b ol ol b aSh el € uils Gl 1) ol ol pes

9500 )54

Cour de cassation, Premiére chambre civile, ler juin 2022, n°20-16.909.

5. Conditio Sine Qua Non
6, Kadner, Op. Cit., P 287.

7. Bieri, Laurent and Pierre Marty. “The discontinuous nature of the loss of chance system”, Journal of
European Tort Law, Volume 2, Issue 1, 2011, P 24.

Yoy



S A28yl Lo B a5 gy 0 (atedisl S e Cegne (i S

500 Ul b laces b (B (558, Cowd 5l s 5 g 330 o0 iy b Sgage ooyl Cews 5l 4 Byo Lol allie
Cuoyd wile placus 8 28y Cawd el Sig glas a5 (g04lge j0 0l S jead 5l L0 cnl Sew oS
e Cdgias slses wlEan ) 5T b ol wil 5,8 sl b Jle odleass oSS il ol awl,s sl
Slls Jl e ool wlp,ls ol alie saoge jl Blus 4s50nl 5 dalp Ol ol Jlis &
Wigd o Al peitine b b (gad Sl oo s laglj Ll sisd go (56 (S sl 5l a8 Al popiins

s = Sy gl do (08 10 Lok Jes 5l (AU alaly b g poiias é jsboay a5

Sl O )lus jlalllos aws S Glgneas Cuoyd yolo cawd j1.Y

Syl 5l ol BB g alflas aws S Glgieas |y iy b oguge (il als b laad  Bga> slaplle >
Lol (slaolSsls " g o dsbne o5 05 Sl 51 S plots Sl 45 s loty sles 5 15 5 ot
Uas e S adaly 1535 86000 S 0 s Sl llae g Glail Jgol (wlal 1) cSls BB &l jlus ol jo
dwlre slaw 1) (Sl b S ye o) ol Ol olols 0,0y, cpl yo il >l el 1) sl cumwl g
ool e ol sl 5 alb e ot ol lyiet | U b page il b g5 Sl sl )3
8,8 oo i Sl g (IS Slla>de

Sl 1) o1 g5 oo 435X el gl Cariio b Jlo 4y olitws Sl ad s 5l s 8 51 09 atas Lugax
soolaidl el Sl b gom> Ysm oL oSy soled ;o Cowl oals aiaS g g pleal cpl 4 ks o Tosls
b somz Comlod 4y aSl o)l o (55,1 055 g0s5 4y €l L « ciodls g (gl a8y 5l uild o
wizx )l gles ;o adl g o wgume T Jlod S)lus o5t 00l Gl ez ;07 el bgs e ezl (g5ine
Iy 6ol dgu b aadlin ;o Coidge il S ST Mo sl Sbo el (Koo pogio et (530513 L golazdl
g5 MLA &b o Jlope b Jb uale oplpls o)ls Jlo (35, zadgds €iao, Ll )0 waany Cuws |
el €Co 3 Bl b 558 O le 4 g Maus o] Candie

Jdoas 1 o Ll S o (5,5 gl g co oloml YU )0 sos &8l)] pgaie 90 awgs a5 S 51 oo, (]
llasl 4 Ladd oy L5 opl lyzl o ISt (s (( Boio lapllss 5l (gl ;5 Jlopd D)lud (e Cudgue
Ollas Gg¥aen il )0 G |y ool e olS e ol a5 by 06 oo yomin Jloyue &l

!, Primary Damages

2, Consequential Damages

5 adlae B Cllud 58 (il okl 1l Sl (S 50 Lol el liio K0l g hg)l 3 (on 5 paiitens Cllud (IS pode
0 gy pegad ol 3 e addllae dlp legline K0S b ojlud e

American Law Institute. (2010). Restatement (Third) of Torts: Liability for Physical and Emotional Harm

& European Group on Tort Law. (2006). Principles of European tort law: Text and commentary.

4, Koch, Op. Cit., P 637.

5. Rogers, Op. Cit., P 246.

6. Sugarman, S. D. “Tort damages for non-economic losses: Personal injury (in cases of bodily injury)”,

In: Bussani M. and A. J. Sebok (eds.), Comparative tort law, Edward Elgar, 2015.

7. Dafio Moral / No Patrimonial

8. Viney, Geneviéve et Partice Jourdain. Les effets de la responsabilité, Paris: LGDJ, Troisiéme Edition,
2013, PP 372-376.

Yof



VEeO bl Vo lad 0,0 Ssi Slidos aslilad

calite Cdstun gl (LR Gleieas 1) Gl Gl go (Brwas (Js e 4 035 (0 (Jlo gt 02 9 Jbo o2)
28,5 5l 50 gl G ol

ol pole caws e )l b A.ZLST By &S cl oyl o)ﬂ aales oo a b pl gll as golasl Ko
ol ol b qeliie o8 ol Gl 5l iz llasl cgan ilats o5 ol ks b 5 6 xT ok sl (sone
\ogd atd S 5 50 Jleyd Syl sl gl é o 4l 4 sl Sl

Coo 8 (4010 Cawd )1 pagio GOl wy .Y
Pl &g Lefa A s €Cuo 8 ol Caws S 4y a5 4y 009 Dlsliisl pled 9,5 7 5lae Bus (o (il o

A aslgs o lae el

Code pog g2 Y

ool sy e S5l Gl oS 551 ol g 0ad ke YISl ade 5 anigy o 45 pla Va5l S,
ST sl lai o slaisTay olaygy (1L aS 310 092y (2o sgzge iy 5l oy o glg; 0 ln s
Slieds € pilir ol 4y (6 yal o 090 oo (a5 Cands 5B wadi F; slag, Lol il aiils sg3g Cursg ]
ot s e IS L iy s S il 3,5 4505 ol s 45 Canline 2l ol S 052 8l
3975 e Jlaim g aSLwT) ogai el g5 o 4y sl (il Glgie Cod Sl g ¢ hdd sl (]
90 o «ego5” (JVamwl ! Lol (San e 55 098l S (wlusl p csliite S gine popie Jlosl o0
Sile walgss Bb con sl ol g wisd oo 09l ol 5l cenlite Cdgins 4y )las g o 3 pols s 5l >l
a>lge 5 S o Sl o b (285 a5 cavline ol 4 SYleis] 5 4SS Cmd b dea? 00cld 0,505, Cou
pLas €Sl L 5 055 Sl sty s 3 5 08 olay ko b b 5, & gl sl LB s e
29 Gl b

5 e Gleyd Oy aile sy (bl aeys Fro gl lew ploreas & len T e oI5 100 b Gillas
RNJERNERERER S NI RE SIS RS SN DU SO [P NP RN
oxj b Hlaw b soi 7y (Sdp sl ST .0l walgss oniy a5 Slilew 5l as )0 £ 09,5 4 b ile winles 0wl
2,18 3l 09,5 plaS a4 a5 0l o atin g 4 L wile go

SIPb el a8 cnllas e s 5 b sl ous Sy el (S slbs LT 45 35 s plgions 4251
s i 45 s oo ity aliaze LS igypa (ol 443l 5 ol 0 o Aoty 03,5 (505, 59 Lo

u...lﬁ.i.m.c» 6‘1,4 6°L€r-“-’ (5L'-')-') ).u o..\.s‘ U"‘ as wL?Lu‘ u.]l} &9...» M).h.\.’ ol JW as LS'AM LS;’)?

!, Tribunal Supremo. STS, 30 de mayo de 2006 (RJ 2006/3558). Spain, 30May 2006.

2, Gregg va Scott

3. Beever, Allan. “Gregg v Scott and loss of a chance”, University of Queensland Law Journal, Volume 24,
2005, P 209.

4, Determinism

YO0



S A28yl Lo B a5 gy 0 (atedisl S e Cegne (i S

L)L“'“"‘ RV C).'a.a uJLHAJ‘ 9 v‘)y .la.wy dud> ol J."9| 5o aS Cowl Y<(L5‘>5'Q":’ M] ug).Sb» Lv \«u...v.!aﬁ ‘bu\.c L.S‘)"
Lol el o0z el oads Josia lalgs a5 ool el Ladly conilys ol [lid, 51 Sio» oS 0iS o oSG
oD 1) Caag e ol B s «as sluls | | Q—l Hly cde lalgs aS ous QT 3 sk Jecnll
S5 o Sl sleol s o € oles caw o5lail o bl o] colje a5 0 o leol 5 il oo € (50500
Codgtan pogie jl ol azs b asis ol 45 ouil aiils a5 Togd drwle €l 00,5 819 1) ol )] L.'éb
.\b)‘b u.Q.)UaA ODJJL: S u.ul...u‘ P wl.....o

397y e Jlol e 45 el (nl (28 15 0,5 ISl (S5 Cedgtnns Jraz e S e Spdy S50y
038l S olol 2 celite Sl gtns 9 o8 ols Cews 5l S I Saged (8 B orl irdy by 3l
s 59 oo 00l HLLS i ay aS Cel Sl sl S5 ls slacasgame 4 axgi s la 2 )b 6l desa |,
o5 il Sl oz g Sy alols a5 lse (6 5kens 45 0B dmlys Sl i ole o Al 65,5y,
bl wims o plol obedl a7 (6550l 31 (6 ks 0,55 0auol 1) ludl g5l sl sgass Wilgh sod g b
L o550 LaolSols ud b dod oaels Cots Carns LS1 plin Sl (oM 5 srnb MolS ol ol g cYlo>|
e |y s b5 kT 5 53158 (38 yme) Jloi] sloasbins] S61 L g wigds oo axlge Sl bty slacydgame
8)ly e ol F ez a5 goumte andd sl ] oS o ablie oIS e e sl Varul b g es,S a5 oads
oS Wlos,S Yozl 2 S sbmsl WaolEls (6 S peaa (sl oilo Wlg3 oo (5955 (ptl 923 so Lt e ooy
5 0, wlazlge Jo conlad poe b a8 sloay 1 ply 00 oob Sl e Vol Ky plgiear Jo oS
slr @55l Glyieas Wlg o a8 jessj] Cuo b i a5 0938l sl Jlrie 0 Yo lai mogealy (355] 900!
alal, ol (S 03,8 Sl U5 5 03Y abaly s 5] e S Joe o ol e 5l 56 Cugame s ake
ploi? po b gt pllas 5 )b cpl 51 g 0l 1,8 gt sl flaicay | € uils jo yrals» | « Jlomh
(sl ez 01y sene i o baas 4y s slaplla filed (yiores S (6,5 oile € Sl 8 ma» 9 €L
.J.S‘o&; JJD- J.Lum QL») u‘g,...cd.: <(4:_§)&:A.MJ§> )‘ LJ“"L“"» w).:d.: L) WLM u.J}i.m.n Coundy :LJLC Gl 00 MCL’
5l 5 Bllanil by wuly aSly w5 il a5 ol gl Bl wile lsieas Wiy as ,Se0 e l,S e w0l il
Mogd axlye Code ole o (S slacaadly L

o b e v 5l ol WIS Sl 385 o 5 Cole 5 o gl g o anelel sleid oL

1
2

. Liability for Uncertainty
. Evidential Damage Doctrine
3, Porat, Ariel and Alex Stein. Tort liability under uncertainty, Oxford University Press, 2001, PP 160-179.

4. Ludwichowska-Redo, Op. Cit., P 339.
5. Beever, Op. Cit., P 211.

350 1ol ol palleley des 5 (w3 9 e (bl el S gy )b b5 4 e oS e iyl adlbe oy
oo AYAVNY o)loss ¥ 09 ¢ 00 89, ylus] dloeo Kpmginn 53 5 Cule 958 GLEBD ¢y dazs o ( Shol )8 15,08 AYFY ( aKuil
Yo=Yy

7. Ludwichowska-Redo, Op. Cit.
8. Stern, Rafael B. and Joseph B. Kadane. “Indemnity for a lost chance. Law”, Probability and Risk, Volume
18, Issue 2-3,2019, P 143.

YoF



VEeO bl Vo lad 0,0 Ssi Slidos aslilad

g anils oMlie g e 2l S Altne 4 dolel (sleid Logos "l e s 4 &yl oMie Lol

TS Ozl alaly ool 5o sl aede 5 (haald oSS 51 wiles S 26

@l ol BT pas (0,8 ¥Y

SR Slowar Culed 5 Cdls ((Fij aiile (wgele Foi> 5l Calex p (ol 35 005 (o)) (LS slaoje> 5
Oleredy ailgs cos g Wl aseinl g oalad 2 GI3 SO9ate il aiile oo 13 a5 el ulasl (ol oslBaus (pl el
ol 5 09 s SSye (g 51 (Sijy sllas o)l 50 cnlply saigd 483 ) 50 ¢ fiius gl 3> S
P s Ol BB 39363954 Cuo B ol Cews Sl (nl ol e Jlem ($O9me il (38 Cews Sl 4 L
gt 93 13 055 o8yl hail Lo 1o Jlew sl Caaled b Coodls ( 5 4 o] 4 Losiitns S|
Colod 5 Caodlw ¢ S5 o wolom 5,90 S93B a8lin o638 ol AYY sole ;o .l dgpie (BGB) (LT Sue
Codgtun (AS 00els S (ABGB) i 5l S 8 VYA oole 3 iu sl 50 Pailoads S8 colpody  Slow
Eptans By s 33 58 5 ool il (o 5 45 Culitons selsh wlive o TS o (et |, (ke
GOty Caoyd 0l Zews 1ol ool Bame Vo Selae bbb i a5 04b e ol (Jyge,0 badd o
bl «olos 390 320 G Ol (B Lawgs 1) wsd o0 Camze G963 G plpied 3530954
S oo gupal NOFVE-D o)leds Ye o le VY g0 L.ST) 5 awild Jle flgs Sae Jgl amd ol o
Mogs b ol JB ol 28 s 1 ailg o caelue Jloim! SO phae g (b (ylais Lps»

3,8 a5 Cowl Llgiwl ol pl 5 cus 8 ol caws 5l a0 Sg, ol 50 0,18 3ezg 35 (6,500 L tai ¢ Llie o Ll
aols 092y Sy slas £68g loj ;0 a5 Huile 00ij b Sguge il el L ols cavs gl Wiled ge 0aio )l

YOV o MWAR (gl ol oMl pole liyios 38 y0 108 ¢ co Y/ ddS dguwgo o jlislyg) dgae duw (939,005 Ladla .}
o 5 8305 sl 33,5 e m S5 lges i ilise ol T i 5 oUbghs opas (ol 55 aSH 4 s T
ke (G5 dee VT (o355 Ol s 18 (I8 gy 8 Sl o Copiamo oy Bl § i

YR g Ol (oMl pole 125 3 so 10085 g land Slingo
3. Legally Protected Good
4. Ludwichowska-Redo, Op. Cit., P 341.
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(1) A person who, intentionally or negligently, unlawfully injures the life, body, health, freedom, property,
or another right of another person is obliged to compensate the other party for the damage arising therefrom.
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