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facilitate and accelerate access by the public to the technical information
contained in documents describing new inventions, Desiring to foster and
accelerate the economic development of developing countries through the
adoption of measures designed to increase the efficiency of their legal
systems, whether national or regional, instituted for the protection of
inventions by providing easily accessible information on the availability of
technological solutions applicable to their special needs and by facilitating
access Lo the ever expanding volume of modern technology, Convinced that
cooperation among nations will greatly facilitate the attainment of these aims,
Have concluded the present Treaty”.
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p. 1240.
54, Anticle 11: "Notwithstanding the provisions of the preceding articles, the pravisions of the
law of forum shall necessarily be applied when they are mandatory requirements.
It shall be up to the forum to decide when it applies the mandatory provisions of the law of
another state with which he contract has close ties".
55. Anticle 18: "Application of the law designated by this Convention may only be excluded
when it is manifestly contrary to the public order of the forum".
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17, Section {1} {a).
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shipment and reciprocal contracts that one party who transfer his
goods could repay the price and restitute his property in a fixed
period of time .

By the Iranian Civil Act these contracts are binding and the
transferee is owner as soon as conclusion of the contract . But
Iranian Registration Act delete this effect .

The tests of this article is provide a definition for this term

and consideration of it's effects and application.
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Farhad KHOMAMIZADEH
Persian text, pp. 199-217

Abstract

One mechanism to avoid statelessness is to adhere to jus
sangunis by which nationality can be recognized by a state to
any individual born by a parent who is a national or citizen of
that state. Another mechanism is to adhere to jus soli by which
nationality can be recognized by a state to any individual born in
the territory of that state. There are, however, different views
about what constitutes a blood relation or place of birth. Every
couniry determines such concepts according to their own

requirements and interests.
Mortgage In Iranian registration and civil Law

Hekmatollah ASKARI
Persian text, pp. 219-274

Abstract
"Moamelate ba haghe esterdad” 1s same as to the

"Mortgage" in English law . This term refer to any owner

H
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might reach the same conclusion as the English do, even though
it is not as easy as one might think.

For the purpose of comparision between these two systems
of law, the article is divided into 3 parts.

Part one considers the occupier’s liability in both Iranian &
English law. The Occupier's Liability Acts 1957 and 1984 of
England govern the claims of the claimants who are visitors or
trespassers respectively.

In part two the liability of a landlord to a person injured as a
result of defective premises, which is very complex in both
English & Iranian law, is studied and compared.

The third, which is the most important part of the essay, is
about builder’s liability in both laws in the construction and sale
of the buildings, which includes, local authorities and the seller
of the premises.

Finally, after considering the defects of the Iranian law and
its deficiencies, a conclusion is made and some suggestions are

provided in order to improve it.

A Comparative Study of Original Nationality in

Iranian and French Legal System
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the courts to apply the foreign law. The subjects of these rules
are basically ‘Public Policy’ and ‘Mandatory Rules’ of the
forum, and sometimes of a third country. Accordingly, the rules
of foreign law which generally must be applied by national
court, will not be applied if their applications are contrary to
Public Policy and/or Mandatory Rules of forum. Thus, it must
be noted that admission and application of foreign law within a

national legal system, is not unlimited and untettered.

A comparative study as to the civil liabilities for the

defective premises (English and Iranian Law)

Mchrab DARABPOUR
Persian text, pp. 139-197

Abstract

The liability for defective premises is one of the specialized
areas of law which is, to a considerable extent, discussed in
English law. Unifortunately, in lranian law this subject is
discussed under either the contract or the general principle of
civil liability. There is no specific statute in relation to this

matter in the latter law. However, a high rank Iranian judge
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This paper then examines process of international
registration of inventions within this regime and all the
requirements which are to be met by the applicants and at the
end the results of using this regime for the applicants, member
states' industrial properly offices and industry sector will be

highlighted.

Key Words: International Applications, International Searching
-Authorities, International Preliminary Examination, Receiving
Office, International Bureau, International Phase, National and

Regional Phase.

Limitations of Application of Forcign Law in
Conflict of Laws

Hamid Reza NIKBAKHT
Persian text, pp. 109-137

Abstract
Although in different systems of Conflict of laws the
application of foreign law by the national courts have been

accepted, under the same systems there are rules which prohibit

E
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importance of concurrent registration of inventions in several
couniries a separate study seems necessary.

In order to have a general picture of this particular legal
regime, the present research first tries to identify general
principles constituting the structure of the Treaty. Having these
principles, industrial property offices of member states,
practitioners and the applicants will be able to appropriately
follow this system. In this respect, this paper shows that this
regime peruses the following principles: (1) invention may be
internationally registered when two subsequent requirements are
met at two separate phases. (2) It only addresses the formality
requirements and leaves the substantive requirements to the
local authorities of the member states. (3) Adequate rights and
autonomy are given to the applicant to decide whether or not to
precede the process. (4) Adequate observance is allocated to the
sovereignty of the member states, and. (5) It primarily strives for
assisting developing countries to increase the efficiency of their
legal systems by providing easily accessible information on the
availability of technological solutions applicable to their special
needs and by facilitating access to the ever expanding volume of
modern technology through cooperation among the member

states.
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instead promoted their “Transcendental Philosophy™ (Aadlaia
w8y | which they declared to be the “Shiite Philosophy”, while
on the other hand rapidly developing in their academic circles
the science of “the Principles of Figh” (4& Jsl), that exercises
figh on the basis of rationality and that has influenced the

methodological approach to figh.

Key words: Ijtihad, Transcendental Philosophy, Principles of
Figh, Sharia.

International Patent System: Backgrounds and

Necessities

Mirghasem JAFARZADEH
Asghar MAHMOODI
Persian text, pp. 55-107

Abstract
Patent Co-operation Treaty was to internationally respond
lots of difficulties and costs which the traditional method of

invention registration ensue. Due to cconomic and legal



Revue de Recherch Juridique, No. 44, 2007

religious schools. In the course of time, the primacy of reason in
understanding the Sharia was labeled “[jtihad”, even though this
expression underwent manifold interpretations and changes in
its identity as the history of Islam evolved. Its meaning varied
according to the political and economic circumstances. This
situation has endured up to our days, but nevertheless there is
one element that runs through all the various uses of the term
“Tjtihad” by all the different Islamic schools, and that is:
rationalism. Undoubtedly, the Hanfi understanding of “Ijtihad”
is quite different from that of the Shiites, but still both of them
are rationalistic.

During the last few centuries in the Islamic countries the
necessity of continuing ljtihad, i. e. the need to oppose the
tendency of “closing the gate of Ijtihad” has been deeply felt.
This sense of urgency has been one of the pillars of intellectual
renewal in Sunni socicties, a renewal that most modernist
Turkish, Arab and Indian thinkers have agreed upon. For the
Shiites, I[jtihad had a broad meaning and it was seen as an
appropriate means of religious thinking. By their rational
approach to theological problems and to the domain of rational
theology, they on the one hand gradually emancipated

themselves from non-rational ideas of the Mutakallimin and

B
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Developments of Shiite Ijtihad: The Schools and
Methods

Mostafa MOHAGHEGH DAMAD,
Persian text, pp. 11-54

Abstract

A study of the history of religions shows that here has been
an ongoing mutual challenge between rationalism and religion.
In Islam this juxtaposition has brought forth some of the most

The said challenge has occurred especially in two areas, one
is that of the fundamental principles of faith, and the other is the
Sharia and the commandments of practical life. The former area
deals with problems like God’s attributes or freedom and
determination, whereas the latter one is concerned with the
limits of rationality in the interpretation of the laws of the
Sharia. These controversies have, in the course of history, led to
the formation of various theological and judicial groups and
trends. Thus, in the first Islamic centuries, the two theological
schools of the Asharites and the Mutazilah as well as their
respective branches came in to being. Analogous to this

development, - we witness the emergence of the different

A
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