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LES NATIONS UNIES ET L’IDEAL D’HUMANITE

Dr. Hedayatollah FALSAFI]

Abstrait

L’organisation juridique des Nations Unies se traduit par un
statut qui en fixe les conditions d’existence, la composition, le
fonctionnement. De ce fait, elle est une institution qui tend &
incorporer dans son ensemble une fonction de civilisation. Or la
civilisation répond 4 un idéal stable, dont les divers éléments sont
soumis & un ordre: dans la Charte des Nations Unies les valeurs
économiques, sociales, intellectuelles ou humanitaires ne se
juxtaposent pas, elles s’échelonnent. Il y a une hiérharchie de valeurs
de civilisation a laquelle répond ['ordre de valeur de cette
organisation.

L’idéal humain, d’ou dérive I’idéal de civilisation, donne 4 cet
ordre social international ses lignes directrices et ses principes
d’organisation. En outre, de la nature institutionnelle de cette
Organisation découlent certaines exigences d’une justice sociétaire
que les dispositions de sa Charte constitutionnelle devront traduire.
Cette justice naturelle sociétaire ne se réduit pas a la justice
commutative, qui régle les rapports interindividuels des Etats de droits
egaux; elle embrasse surtout la justice distributive, qui régle les
rapports de 1’Organisation avec les membres, et la justice sociale, qui

régle ceux des membres avec I’Organisation.
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1. “We the peoples of the United Nations determined ... to reaffirm faith in fundamental human
rights, in the dignity and worth of the kuman persen ...
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2. Principes directeurs = Directing Principles.

3. Principes Correcteurs = Cotrecting Principles.
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Quelle est la date d’émission du chéque?

Dr, Amir Hossein FAKHARI

Abstrait

Nous avons essayé de répondre & cette question qu’en matiére
de cheéque, quelle date doit en é&tre considérée comme celle de
I’émission. Deux dates peuvent étre prises en considération: celle
exacte a laquelle le chéque est émise et celle inscrite sur le chéque.

Au sein de la jurisprudence disponible, quelques décisions
pertinentes nous ont paru les plus conformes a la matiére des effets de
commerce. Quelques régles ont particuliérement retenu notre
attention: la régle d’inopposabilité des exceptions en est une, celle
selon laquelle les effets de commerce revétent un caractére abstrait en
est une autre, sans préjudice de la théorie d’apparence.

Ces régles et théorie enseignent que le signataire du chéque
n’est guére fondé a établir que la date inscrite sur le titre est inexacte,

au moins & 1’égard du porteur de bonne foi.
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Le principe de contradiction

Dr. Abdollah SHAMS

Abstrait

Le caractére contradictoire de la procédure contentieuse est une
garantie essentielle de bonne justice. Il importe en effet que chaque
partie est en mesure de discuter les pretentions, les preuves et les
arguments de son adversaire et de présenter ses pretentions, ses
preuves et ses arguments.On exprime aussi ce principe de la
“Contradiction”.

Ce principe n’ est pas expréssement prévu par le code de
procédure civile Iranienne, mais nous avons démontré, dans cet
article, qu’on peut voire les traces de principe de “Contradiction” dans

plusieures articles de ce code et aussi en jurisprudence Iranienne.
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Tiges de la clémence ou raisins de la colére?

Dr. Reza Noorbaha

Abstrait

Le sursis 4 I’exécution de la peine prend en quelque sorte figure
d’une atténuation de la politique criminnelle des Etats 4 accorder une
faveur 4 certains délinquants. Quelle mesure adopter a I’égard de tels
délinquants? A ’arbre de la justice, poussera-t-on des tiges de la
clémence ou, 4 I'inverse, déracinera-t-on des raisins de la colére?

Certes, la connaissance de la personnalité¢ du délinquant en
constitue la préoccupation majeure facilitant son reclassement social.
D’autres soucis, tels que, intéréts sociaux, cumul d’infructions
retiennent aussi I’ attention.

Cette institution contribue en fin de compte a faire état, au sein
d’un droit pénal traditionnellement répressif, un droit pénal plus

humain,
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NOTES ON CRIME PREVENTION

Dr. HM.M. SADEGHI

Abstract

Crime has now become one of the major problems of human
society. According to the report of the Secretariat of the United
Nations, the annual growth rate of crime throughout the world
amounts to five percent which is more than population growth and
also exceeds economic growth of most countries of the world.

Crime affects not only its direct victims but also the community
at large. People are threatened both by the sense of insecurity which
they feel when witnessing crime increase, and by the more direct harm
of, e.g., having to buy goods at higher prices due to the occurrence of
shopliftings, and paying higher insurance premiums for their cars and
homes due to thefts taking place in the community.

It is perhaps not realistic to think of eliminating crime in the
society completely. The most one can do is to reduce and control
crime by predicting, recognizing and assessing the risk of crime and
by taking steps to reduce it. This process is sometimes referred to as
“crime risk management”, which is mainly concerned with
opportunity reduction.

This article deals with the issue of prevention of crime and
gives suggestions for steps which should be taken in this respect at

various levels in order to have a safer society to live in.

You



e $ 35y 300 3 33 S Y -¥5 §ld i Slidev Al

e o syl (ol NS ST S gl e By
o=l AV a2 Olsn clowze e O3l wls s 25T G
'L‘:‘J)]};.J}LM“JJIJJ3J?L;‘8[€MJQ@Q°“JJ1}?
Ll iy Olgr cla, 028 ST ool

ﬁ.'—“*—Qi‘**{u”J'J“MQTp&'MoL:?‘f)‘%wdfﬁ
Sl & gl ulaol s 08 s 8 oa s pia OT 1 3 analsr 3030
Slatr 33,8 oa bl ol e g0 5y canlin 1 amale 3131 L
egﬁgwlemaafdw@ﬁ.;,:@;Jl,L@.;TqJ-__sL;J:P.:a;...
MJJ@»—UgMLeJT‘SuYK‘a,fgao)yuoju.-;i 333
S b s b poad Nt e a2 0 Ol e 4y b gz Fomh
ot el OLBb B sl Sl cls g ol 2
OT 51 a8 Sl O3Sty 6T (B s (slanay G Akl g
P LTl o o S o 2l ol o s i 5 g5
25— ol S cblim 5l 03,0 571 1S slaay a aan 7 wles,
0ot 3 oS 353 s 5 3t g lays 038 JE e b Sl
Il Ol ot g Sl o Joad lawsy 5o aBly 13 Lyl on Jasa
it O3S 0 e oo oD b @ el ply lasals amals 51,3
el SUE G b IS 0 oS a8l s G 0T

r:ilwokibﬁt&.ﬁ;ﬂfﬁ‘{w1@§'}.§‘:£oil‘€@'ﬁ

_j‘d._:;-c"_. ’J‘E‘Jl";“x'&%ﬂ‘TﬂJﬂoLﬁjllJ)}"F&-—‘Jf}

1. Doc. A\Conf 144/6,
To o VA gtk ol Do 25 1008) e 3 Ol e ol 3l dama o e Y

Vel



,,.G,_:_-.,.'v.,z,”;‘;m,» YO -¥5 §jls gk LB Al

53 i it 3 413 o o Cmty 5 S 5 e B
ol OlazaTy 3 511,38 (528 plasl il 3 o 1) a2 3 0l Ol oo
gl Slib Olaa )l (U3 o2t (S dSy Sy
H oty () psts Sty 5 T ams g S5 O, e S 5
Ay p Db ek a8 4 aed

sgb e K0 Ol a UT &S ol ol b B i J
Vicazol faly Qo Sl (o cslanalr slo) 0 536 55,87 Jo JolS”
ST il e, Ol ol ayan K @ Oy 51 B U Zud i
:abrl_:gdl.\._»_l_gjbb_‘{da_{,_g,‘g,‘flbﬁ.aJlASJ)’_-_g(-Jq-jl
s gl -~:-1on,=5;¢,>.&1*~“)§.=ko%¢~5@§@,
Ly e AT DSl 5 Cddgn 87 Sl UL St
ot Godlas it 6 5 4 o Jas STl o S (a9 00l Al
(it 3,5 BN (5 &Ko 115 a5 Cip o ONFgr g Ssbe
d‘«OTJ:LZSLLCBJL;uguﬂlrbﬁurﬁ)h"u:gj)bc.:;-l:.:a
03,5 P " s 03,57 2y Olyis Cond W35 ol S A6
Wl 5 3500 Jatda S e ol 55

6l s Sl g ol 05 o 51N

60 st aials Gl oS b ool s 51 B A Y

3. Maureen Cain “Orientalsim, Occidentalism and the Sociology of Crime”, G. Garlad and R.
Spars (ed.) Criminology and Social Theory (Oxford University Press, 2001), pp. 71-101 at p. 78.

4, Crime risk management,

VoY



e 75 838 g0 33 Sl VA Y8 §ylud i olidos A

s o al Slals] rl,;.i Aoy g Sk 5 B Y
S LT L g el 211 L el g 5
o PSS Sl ol oa o 2805l 5 Ol 5

(0T i gty Joted [t ooy 43 Sl st 1 (51 JUit

LT ais b 5 035 pdiBolonl & Sl dast 51 5 1 o35 0y o0
ol e 1 (e L6k laay sa

e ‘-—:fr—?t_ﬁ:ﬁ'&z:ﬁf-s.*féfa‘ﬁu‘uKJﬁ@
LS gl bt i e oS 0T o8 33 NS 5 o "W ga
(493t o SSS N gl 0 on 8380 b Jor gl it (559 S
o o5lon a3 5oy a5 OT ALl sl 3Y Sl 9 )l
3l 204t 5 Gl San 2 Lo 5 Joe 53 93 5 sl (e g
it o T 050y o B it o2 i 038l ot joms St
|quox_:u£oTw‘ulgouy,fﬂJ{u}ﬁylﬁgt
AS Mo g o 15 e s Byl o m Bk s €08l (5T
3ot o (S, N & a9 1 3sm ol o sl Rl
Lt 5 005my 3 sl o s 02 OT & 087 7 b, K0
R S g e DU JER RV AR o5 I W v N
Jile bosola A3l slan 2y B yi o ilan il b ol s Sla o
A el SLSGl s alins ) kT ol Jas i YTE
3ot (dani sl 5 St b LT aak 03,57 f y2en &8 L5 0
e 335 1 G P et BT Gy A el g e shedlad

S, Opportunity reduction.

Yoy



_,_Gﬁg_a_ﬁt,@,,,ﬁ,y, v -YF Bld s Cilddod Ao

Q'l_AJ:_un.:.a'-L:.}OJ.L_»mS,J;‘_}Jéld}?q-\;hﬂc&ulw)ﬁ
- ST #. - N - "
LSSl olgnd ga ST ﬂ_}:i)"L}:ﬁ‘_sJJxr_:‘:—ML;JIKJJ‘JB}ﬂJL!
Ul plol b il g5 0 0 052l OBL S AL LB oo sl o
Sy A Sy oS Nh 385 e il Oan g Blan 3 1) 255
asliul o lael Gl T L S 51 OT Gl a3 Bl Bl 55 o) an
Laglgn Ol sl Jin LG ploxil b o5l 55 0 o g et S
S el s Ol Laglsa 4 s ol 2S4S
oS o 038l 0L Ly sa
=

S s g g a3 00 oz I sty sl gl
a._fuibojl_ml_;)'_f,a by B aal  pls g r;.h]_,:'— l"llJ"" sl
el O3 N8E b8y s ph el ot (o, Kyl Jaems
oy ()l S st 0at w213E WSS 045 0g Al cpl Ol
ol il 08 b ooKan 4y s ol Do pole sajly aihy (!
61JJ_.ZLrJqu):Lg:b&jﬁgig_cb,m)@‘;}s-q_,iq‘rAOTJ

oy 5 slnl 48 cale O3B K 5y Oaks i 5 ok
@M‘@;J&|ﬁlqo1jwc%u&b Vag J..a‘d..\.‘._rL;'uﬁl
ol s ol szt s ipa pde Yl 51 (S ls 5 5 sl
Gw‘o:ywrhl.gﬂ.m

23 dyl .Jﬁjrqlda_ou;Ailg rﬁJ'!Lng:.y',_;LhuUﬂ
T cole, bl i b Ak jasd o anl 2w 539 pedaw
o 53 ps3 > LB 1) 058l o (g3 S g SN Sl g

AR



e S8y b0 33 Ui YO Y5 Bylad I gds illpdou A

Sale s ay pibe Sl S ST o K Sl o 0T Sete grar
e s sleton o 4T om o bo o 3 0 5Vl 5 et OT
2 bl o i s bl g de el dg lile i gy 1o e gy futsy
Alyr o GSSL e (gl aS” P8 OT 1 s 39 (il g 03 puows
L S o L e S a1 R Jn sl
=15 ftn 535050 53 G0 S 5s 5 deT Ll 5 ool &l Lze!
a3l by s LBl 5 gl mlr 5 (ol (lad gases 5l 23 e
Laleylsa Sl ale (SNl 5 5500 55 51,2887 5 olemlye
laml) s 1 gl 5 il S de T s o la 2t
Sy a8l s Y5 CURUE J I plt g pais Sl s

el (Fgs slaolg aen b

oe3lizal 35 g0 sl 51 2l
2oL Ol e R B 4 D 51
SWogd 5 ol 4 S 30 43 O3ls (AT 5 eolid 5 S
(s sl £ gy 63 byl 5 bao i n o (3l01
03,5 i3 980) daona o5 ¢ 29,5 (sWo3s 8 b i
A 3 MY S (oo yat Sl 4 Saslas 5 385 (LBLLs
S sl pleal) (= Sy ol Glead b el Ol e
S 3l gl s SIS aa 6T Do ilgy 7 ol
o oS Sl st (ol et 4 el IS 13 fa iz Jlaa
e S e (g la b 3 BB gy 4 a5 L sy ead ST

A RY-)



__,GMU&‘,‘):JW% Yo Y8 byl I i i o

DU B g alimd 51 (ool g slaatiy g £, JS & ol 0t i
o el 68 0 i a5 58 S ol 1S ga) gl
ealia LG Py il shud 30 Jgal..‘.b Gl oS o gama ot Joomed
el p 6 S 0935 5t ol Sz a3 g a3gs Sl
Al g 5 ey 4 S S 500 215 (34 Grad
Sgory p i il g 03 g o Sl oo £ a8 by x5
S Sush 4 olad 03,0 5 ey o Slazel Ly (2on g Wl g il dail
cias 15 s el a sl 3 1 s AT Sy 5 Jor b g3
adg) sl 53 46Ky T 550 53 1) Wlarans (55 Ked ol Sl gl gas o
i o 5257 51 (S s (o AaLE O (659 5y
s st oo 0l b G205 4 sl a5 eSSl O ue
plondl pds Do) 53 g LBl a2 55 5 S i §a 3 (1 NS
OpLd 545 03la s padsa ool dmd ipd 0 p 2 S5 045 8 o)
S IUCVIPTL SECN YL SR\ o (- IREPWYRCR P
3 535 d SAni3a 5 Lglasle el b OLpaa by L, 5SS a0
L 5l Dl b st by il o 640y 51 &S (89A) 03l
3o b Ol 43 (501) 5 (844 315 g gb3a i b (sols DS
el g 2t e L a5 02 s 5 g5 S o Cov
3315 ol B Sl et 039 sl (el (g0l | gl JlizShes
Al aal g5t 0 ySone Jls 90 U ole (22 512 e Sl 4 dle
30l pm sy Mahs e (e e 4 e L S
L susmst 5 0 CadST ol 46 dlgn 5l oloms 2 7 il g b

V-5



e Gty b g3 i Ye TO VP §ylad Il Sliiod ou

ety T (gimy wl > ) Sty Ay 4 DG 55 4 i e
3 et o Gl ) sbawl b eagly ot 03 0 gl 1S il
ol 03 S b 5 0 S K s e 28 0, T o e
0331 oAl gl pa 3 0 plovi ENPIPTSTEE PCSRPrp gt pewy
§ a8l V&Jl&ﬁﬂﬁlﬁvlnjsjbjhﬁuﬁdwjghE
ot atls b By b e Ll S p3 0 1 (Rl g5 ST
OT el a8 LS sl s iulyr it Bt 5 6050 55 s
335 ok (5 s g

Sl 3 gy el Kk laaal s oy gl ol ot
236« s Sl 53wl Jta gl a2l oK s aesia
T 3 epm il 3 e s Oy s & by ol Jl
a2 3aT Ouss e oS dilly aztls aymy Slosale g 33l tls o
o SNl s 3 b i sty J it o1, Kk SIS ¢ Y
3 il o3y &t ey OT s 0, Ky S s, o 4Kl
symy s Ogale Ola 5o (o, Kty ! Slauasin Lo gt 51 i3 AD
Dyt by s ol o g 6T Jis ol o7 s

A3 s ey 635 S oKk el Olasasica
Sl sl A3l ey Y St ey 11 4 5 03305 ohita (Rt
'J-l,_;,:ﬁf,,sLsﬁ,g.rt)@u,lgugl..;.mjot,y,m,:u,M
i pgas 55 W o L aals LS 03 0 Lzt 5o Wil 45 p o 548
Al 1 Y gl gain; o low ST b dla S aasb b L s
IS5 G 5 4l 1 03 ] U 30 ) e St 5 6,0

V¥



--'Gﬁg“ﬁ‘.t}‘é?ﬁuﬂh’w \'Q-Y?SJMUJ)E’Q@JH@;

asld (Neighborhood Watch) «olf.;L.....a <l ol o & 4l
28 s abg e glasly 4 S8 3 1) e e SULST ol 02
le Kaalen 5 S2us lpn 4y Sy b g

2 on B s Gz (5la )28 3 05y el ST s g0
Sl 255 0 B e s b g8 Sl (6 ey
cpalom ol ) (= (Newsletter) (g Sly s 48 s e 2]
FO Sl a1 T shndl S gl € )3y ezt
R L AUSEIE FEGS el VIR AT SPUE. L5 W STt PL G S
Sl Sy 5ol 5 Jn glale 3 Jlta (gl ebledls 25 aslons
Gt 3 Blazdls odge  wa) cplt 3 1 ool 5 ppr A (Jovae J@JJ‘%
iles S g oy b o sbe pal 3 1 e300 ke

3 St g Sl il Kty s Sl
oS e gl 3 oy e by cleitlan glgnbins & O s
Ly ot 2l ol laglsh S5 eige 44 Wiy Sl p3ubpn
OISl 5 Ollans 4 gy o (gl g5 Wlazsil (Sl 30550
Ol by 35 0 ad dalyis Juolo g gllan aoes Tads 0358 wndls ols
sladlae glgndled Wl g 250 5 0 02 6489 5 (S ety ol g 48
slmba 58y oS lgulaal, SL1Y o dbgs e Oy pale
o gty 5 03 g0s Saben dgT s 03 2isal (slbo, g
= A S sy bl wl sl L) oKy b s, e5Y ol b
(53— s Mall SUL el 3 0355 3 g By 53 Mo Sl
Sommy 0 Ly 28 o sla) o g o S Ly e

Veh



o 6t g g 3 N YA Y5 bl Jyi> Ol A

nu.:..-l;ydlulq&%rgij,ujf‘bﬁaj,wu@
w-*—-‘-f‘-\-b? S 3mtS” oy ST (G Kp D5y (s g1y S
O ezl L S ol s ot gn 502878 pan g a3l 5
slya GLal 51 A0 cladal s 3 Jigal ,oghed 5 o slge Glal calzel
Sy dalg Lol ) 428" ) c_ﬂauaun&_@ﬁ JREN
EVYE W P W D%+ PUSRCION P PR S S PRI PN R
ol p2 62 o OB o o st (51 €5 o b0 gz (5200
b8 53 el S gl S Lt 05 a0 &) IS 5150
3 A8 ) glassl 4 Gupdi 5 ol Bl o5l (Ul Cilosie
.c....«h;bCJLtjqjg&dbquﬁﬁmj,(ﬁﬁlﬁ&z
1335 5> a0 gl ppdgn 058 anale o <8 wl OLY
ils gr ol ey @ paly 25 &l o9 020 S (IS 4
Ll s SH L s @l 55 0L o Sl ) il Sale pie
iyl gl S0 56 Ly 0 er S s a4l 2158
! et 53T S5 s 2 g 58 ) Sty A g Bl
JuU|ﬁH}M°HTsWL~JJ’WrﬁJ@‘“QJ}‘
Slab Ly ey sl 3 sl 1y O3g 531 Lo a7 50 gl Ol g5 a5
ri.aymKﬂlﬁglujiﬁlﬁqoﬁf@J

XY agled c g3l a4 25 )5 € alal daw Bi¥ Olpe Cod cilayl Jli.»:q.l._.'.fa\ii 390 opd o F
-\W'\J,_J')‘.-,'JQIQ_".CJ_,J

14






yolas gz Goi> (SIS - (29 S0

* bl Ao )l dasus dw S5
S

Frliso 5 Rdlge 1 Jgl iy
el By o las
el Beis disa) )0 pamaiis (glealS gl 3 g

oo g | (g3 S8 g pliags]

el G (35 (B 9 gy

Ma (gredo (Boin pauddlyed 9 SV l>

b 398> (e L ki oles St b >
Soglite glasuds Job oY

)"‘.‘f Lé,b [ U:';l; Lg_’l.\.a )lJ)I)j
I S0l i puolas Sl Sy, s

3 o gy 4 Sl b 3 0055t gt oBils i 5SS Slestial ¥
e g Sy (1 S 3 s s g g 5 e DNSan 5 Dy S Ly 5 25
Sl i 313 Bl Dl 3 aabes by it gt oKy Gim 8850

A Rl DG S FE 5 g2 5 Bt gl 55 0T i s



o Dyl (FH o § loe va-¥5 byl s Olisdind o

Jiaal 4lad, 1093 Wi
s B 5 aagii 51 S
i B> g pasga o

ra Goi> g S > gl STuind
PR B9 9 gl pde Cany
ri1 B> g oS aladlxa
GV &l 53l Ggis 51 AT Falilan Cylos tpgu iy
2 G jl bl S cules alslio dlun g 3y, ol
S8 3] g bl Fegles alilie
Mlais 3! 5 aibl,Soles alilia
SJrecduad gMal 5 Kbl Scoles aldlie
Orbe Cany (510353, 5 6] Sculen alsli

Y



o Byl W= r 5 s YO Y5 §slad s i dows

oAy

b S O e Gt bt 060 i ) gl i s
ol 0315 5 g 330 polan 2y g pibta ot Ol 2 93 O i
Gz & (5 s D03ty g pumms gaede Gsim s g0 Lol 1305 90
et 48 8 15 0580 350 03300 e diady ot 5 4 1y greib
Ay gy 8 e Gt Sl s S W 4 ol ST i o
5 e rb By olan S\l Ulgisay i ey i ol 1 NS s
e 588 53 gy 2 3550 D5 b By 300 Syl Olyzeny b
B Olgeany o585 Gl BT N 4l St 3 e et
ol 53 DLt 035 e oot ol w3 S 15 0L 5590 @il goue 3l
e S Aa g ald ol 2y B gl (S I gls 4
32 el b (BT S > bt gl ks Ol ey Sy, Ol clias (5545
2 Oy 093 9 Jgt o g3 2 Sty Gl sl 5 03T Jol
PRPLRNR g PO« RPN = PER T £33 P 3 Bl ol
rolan 2o 3 gim Jaaal gL, Olyeqy Ojdacny 603 S0y, 5 OIS dablons
o 45 85 5 am 3,0 S5 pl 3y ) b S5 e 2550
(sas B & Jilir olar S8 Gyis 0l gl e Ll cov Ol
kit 8 2mn OLdl (258G 3 oty glgaliT 5 By el &g, 4

adstlie ai g | gl ) Sl 5 06, St g ! 3 e g2
23 el 03la BV 20 J peOlgar Gaim Gl Cgor s Glign 0y 2les

P I SRR r..,.:b‘y’-L@JLLE_,i’- SUS™ s sl Yzl Ly Og5d tou o

Y



e g WS ger g il Yo Y5 bl o ol Wow

Y JREEES L;Jlfsls)__.a e 3 shlcdiay Ob i gl mle dsin

N 0 S W e 4 il a

Moral Foundations of Contemporary Human Rights
Dr. S. M. Ghari S, FATEMI

Abstract

In the first section of this theoretical study, I have dealt mainly
with natural law theories and kantian approaches as the main theories
providing moral foundations for the contemporary human rights. In
particular, I have concentrated on Cicero as the first step on
introducing the natural law theory in a systematic manner, on Aquinas
because of this religious interpretation of the theory, on Grotius for his
secular reading, on Finnis as a contemporary revival of the traditional
natural theory and finally on Fuller for his rather analytical and
procedural idea of the modern version of the theory. In this section [
have also presented the kantian moral theory as a rational contractual
foundation for contemporary human rights. Considering the principle
of “kingdom of Ends” as the main pillar of his theory, I have iﬁ
particular concentrated on Rawls’s theory of justice in order to justify

both the first and the second generations of human rights by referring
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to his two principles of liberty and difference. The second section of
this study deals with “Utilitarianism”, “Marxism”, “Conservatism” as
well as “Postmodern” approaches to the contemporary human rights
as the main rivals of both natural law theories and kantian approach. I,
argue, however, that the justificatory power of human rights discourse
is so strong that its power to convince its rivals of the necessity of
respecting fundamental rights and freedoms for human flourishing, at
least, practically is beyond question. The third section of this study is
devoted to offering some moral justification in favor of protective
humanitarian intervention to improve implementation of universal
human rights standards. In addition to Rawls’s argument in “Law of
People”, we shall see that the idea is justifiable via such moral
theories as “Virtue Ethics” and even “New-utilitarianism, let alone

kantian theory.
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Critical Remarks on Situational Crime Prevention

Dr. Ali SAFFARI

Abstract

Following my article on: “The theoretical Basis of Situational
Crime Prevention™, it is intended here to offer a critical analysis of the
strength and weaknesses (or criticisms) attributed to this perspective
of crime prevention. Two main criticisms have been underlined by
many commentators. The first is the view that the main concern of
situational crime prevention is “opportunistic crimes” whereas many
other crimes are not opportunistic. The second criticism pinpoints
“displacement” as a real pitfall of this perspective. It is concluded, as
was asserted in my previous article, that although effective prevention
of crime needs a multi-dimensional approach and cooperation between
different state and community agents, the sixteen techniques of
situational crime prevention lend themselves to a comprehensive
policy for the prevention of the most opportunistic crimes (i.e crimes
against property), as well as many other crimes including those
against the person. These crimes are known as violent crimes, some of

which are called hatred crimes in criminological literature.
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22. Spatial/gengraphical displacement.
23, Target displacement.

24. Time displacement.

25. Vertical displacement.

26. Method/tactical displacement.

27. Type of offence displacement.

28. Horizontal displacement,
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L’intervention psychosociale précoce dans la prévention des
comportements criminels par Robert Cario

Traduit en persan par Ali-Hossein NADJAFI

Résumé

L’angle d’approche que privilégie I’intervention psychosociale
précoce doit étre clairement identifié. Il ne s’agit pas de prévenir le
crime: I'intimidation pénale, la réduction de la gravité et du nombre
des infractions commises procédent d’autres registres de prévention
du phénomeéne criminel. Ce dont il s’agit se situe entre prévention
sociale primaire (amélioration générale du bien étre social) et
prévention sociale tertiaire (résolution d’un conflit cristallisé, de
nature en principe non pénale). Les programmes d’intervention
psychosociale précoce doivent en effet conduire a juguler les facteurs
de risques auxquels sont exposés les mineurs, facteurs de risques de
nature 3 augmenter, en d’autres termes, la probabilité qu’ils adoptent &
I’avenir un comportement criminel persistant. Dans le cadre d’une
stratégie bien plus positive, les recherches contemporaines orientent
également les interventions psychosociales précoces vers la
consolidation des facteurs de protection qui contribuent a réduire,
corrélativement, la probabilité qu'un enfant adopte & I’avenir un

comportement criminel persistant.
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*, Execution of Awards of Iran-US Claims Tribunal

As the Awards of Iran-US Claims Tribunal have been issued by an international authority, those
are considered as intermational arbitral awards,

There are different opinions about whether the above-mentioned Tribunal is an international one
or not. Some authors find it as a commercial arbitrat tribunal that settles the claims between the
Irapian or US nationals against the other state. Some other writers find it as a mixed arbitral
tribunal which settles the claims of nationals of both state as well as between the two states
against each other concerning the interpretation and execution of Algiers Accords, but it seems
that the above-mentioned Tribunal is among the international authorities both from the source of
establishment and from the standpoint of its governing law.

A glance on the provisions of Afgiers Accords shows that the execution mechanism of the
Tribunal awards is based on three principles:

1. The Tribunal’s awards and decisions are final and binding.

2. The awards and decisions issued in the favour of US claimants and against Iran are payable
from the escrow account.

3. The awards issued against each of the state parties is enforceable against such state in courts
of any nation and according fo its law.

The only case which has been apparently left unsaid in the Algiers Accords is the execution of
the awards issued against the nationals of the either states of Iran or United States of America.
The cause of such an abeyance may be in the determination of the Tribunal’s jurisdiction.
Because the claims of either states of Iran and United States of America against the nationals of

the other state are beyond the Tribunal’s jurisdiction, unless it is filed as counter-claim.

i



o G393 g3 90T ot Yo V5 bilad 3yl Solddod Aloue

Sl Jlaet 4 e SVLI - Ol (sales (g0l Ulgps oIS
Mo Ml oy (LSl aoad oad o Ml oror 4 Sl
B0

Sl e b ol Jhdlers S aiie s gls Olass aS7 cpl 5598 o
s g S 1, 0T Ik ST BYRCR Y 0 -2
s s e LSl b 0Lt sl ssles 4 o b 56550
oh &8 2 Shaals Bl (g5 @,boT@w,.\;{G.jJ.__,J
i e 53 9> Ml gales o Pl (o seas (glos o
255 Olgs dew i 4 Wl S Sy Lol sl ol s
=rln o 52 oSl 0506 5 Shes i 3l a5 ol Lin 55 S az
--D:fﬂﬁ Al

St (s 7 ans 0 05 il slaasly & e o &S
1l gl Jool hn g 55015 Ol $S

] ,,Trl;Jl 3 kS (6305 Olgs Slaend 5 r&,u

e g oLl Gllals ai 4 0snle Slaana 5 oS-I Y
s P (e ) Ul Gy b Ol o 101l

.ﬁ—uﬂl
).\CL_‘}JOTA_:LF-‘hﬂ,:jlsg_g.j_hd_:lﬁaJJLarlg:J_‘"
J—E‘-’Q_,&JT)ALBO‘J)_J r&:—]‘_glﬁ1rU&JJ:¢.{‘_g>J_,a‘+:S
l_<,_f1gaxﬁ\¢,_ﬂzj,;j|_K,_J»CL;ug“ﬁur&,i &t ey oo

% 534S 3,8 e bl Ol W 1, & pSe pl Sle s

i



P T YO TS byl J i Sliisd dou

gLl e ol 5 Ol pl s 9 F S e slalest Wil s oMo
U U SPIP P S Y FPCIR PRI g5 g K S
.:;;c‘,bkj.:l.h-c)yqf

AL sl grdaa S5 @

BLodl laamior 1 (st P o goas 3 (5 Bl pd 8 GUT
Sl 3 QWb 4 by b S 51 505 O gl 57 45 Ol (WDl (g pper
ity Gl e 4 €l o als 1T

VW8 5 A Syl o S g Ot S by LBl O,
ST Gl 5 ol (ol o oW Mkl ated OT yoiae s
NI a;_,_.JO_.».:..‘.“.\ila.x_.‘.:aJ:l_.;J_i_a PYv-A RN ST TIPSR
Sl oL.JﬁL..oﬁ;,_,.ﬁf,ﬂp«fdex o aAE () gl 28
et g olelis Canl it o (g9 51 8 = (200 5 51 &S ol)T 4 s
A | I T+ - S PR LI Y-

cglodmly Bsla (b Yeur 0T e (2 03 (ol (Sl gd ulona
53 3 g g 3o 15 S 45 O il 9357 4 Ol (WDl (5 pgar Bl
= sl Blod U a8 02 enls o) s @ edons o guan Sy 0sla
38 oads S g2 55 O gl sS4

bt :J,.-J.\Trqa..u 1 O el 9:8” U1 ) sl (g ) sgnar =
oyt 9 e &5 ()58 b (031315 Byl Ly, 5 BU
P QRTAPPC P [V J- SRSV P 05 [ I W

Y



e 313 iy g oS, ¥ 15 bt gl St Ao

LI PP VR R % S RO PEL S Y I, W P PPOC N
01 53l O gl 38 gue S0 5l (SS g el g3 S PSSl g
3,5 Aalys ol Al

bl 056 Lol ule sl ol b3 o pad a4 Lnds
L Al g als & CI,.-JI P A D

$als OpL» Olye oo gyli \YVE JLu s ‘Jf.p S
R BURPYY W <P JYC I - PR P RURPUT YR O N KSRPY B
P 3=z > o SUajl O gormeS") T 45305 09385 (555 S 056
4S5 gas Oyt aily 5o =S Nl i by ags (el oy
o 428y 1y Iz

SA (313 3,50 43 OPLS pnze 93 Mg 3 OpSTH et by
SI (60313 Ol 9 VA0A ) 05 O il S 23503 5 gy (Ml
APVE Ml

LT S gr e [y By Cilisie Pl 4l O 56 33 0l 3
ot i S8 s Jols BoaSe b o 93 opl Somd anels
st o il 68 Juml Sl s

LB 4 Cod Ll s 33 00l 4 4y s
S35 OB LT Sl o) BT ol 0 plail 3287 1 2 lst 2 oS

Sl 2l B Ot CJl:'- sl 4 S 5o Ml (sl

iy



e S35 B30T o YA Y5 byled I s Olidnd dou

il Haanton S50

€ i gWals )5 5 gl cplls s BT ol o Ulge
I3 gy 3 AS3 e R D Ls-:'j‘,ﬁT ol?_,lf LSJ"}?J-! fl"'" ol o
ot led 28 BT LS, W 00 gk OLLT 5y dulor
3 g Sl OS] (e

ol goals 23saT o8, o oS Oyl dlin Claa ey

*

. = -
:\Lu-ul“r..’-_." ELJ;J‘JJL:\:QJJ_,J_,CJEJ

*, Arbitration and Oil Contracts

Outline of the points raised in the workshop concerning International Arbitration is as follows:

A- Legal bases under which NIOC is competent to institute legal proceedings either as
Claimant or Respondent.

1. NIOC Statute of 1974 approved by [ranian legislature after the Revolution.

2. Act establishing the Ministry of Petroleum and the Amendments thereof dated Tune 1980.

3, Legal Opinrion expressed by the Council of the Guardians on application of Principle 139 of

the Constitution.

4. The practice of arbitral tribunals concerning application and interpretation of principle 139 of

the Constitution.

B- Conclusion:

(1) Has NIOC the authority to participate in any arbitration as respondent without seeking

the approval of the Parliament?

(2) Is NIOC authorized to institute legal proceedings as claimant before arbitral boards?

(3) The validity of Arbitration Clause in contracts executed between NIOC and Foreign
Companies.

In answering the above question, the speaker stated that from the considerations through
the legal authorities and legal opinions of distinguished lawyers and opinion of the Council of
the Guardian it is concluded that Article 35 of the NIOC's Statute of 1975 is valid and effective.
Article 35 (e) of NIOC’s Statute provides as:

“The Board of Directors shall have the power within the scope of the provisions of these
Statutes to carry out the functions specified in these Statutes, including the following:
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(e} To delegate powers to make conciliation or appoint arbitrators in connection with the
Company’s disputes and claims, and in general to take any measures necessary for
safeguarding of the Company’s interests™. (Transtated by the speaker).

He Stated:

“So, 1 would like to make it clear that Article 35 (¢) of the Statute of NIOC is
Constitutional i.e., it must be deemed to be effective and valid under the Constitution. Therefore,
it seems that NIOC does not need to obtain the Parliament’s approval for each case ... - ‘

[W]e believe, NIOC's statute which was renewed by parliament in 1980, by knowledge of
principle 139, posterior to the Constitution, give us general permission. In respect of the post
revolutionary contracts, NIOC has adopted Arbitration as means for settlement of disputes which

may arise between the Parties™.
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#, Problems of International Commercial Arbitration

International commercial arbitration has gained a huge favorite attitudes of the World.
Notwithstanding of this fact, most of Developing and Muslim countries do not warmly
practically support International Arbitration for their international trade disputes.

Latin American countries still resist settlement of their commercial disputes, including
investment disputes, through international arbitration; most of Asian and African States still do
not fully recognize international arbitration as a convenient means for their international
commercial disputes; former Soviet Republics and China prefer their own arbitral system, and
Muslim countries despite their historical and ideological desire are reluctant to fully support
international arbitration.

Dr. Nikbakht said, in this meeting of this great workshop, I would try to some extent to explain
my understanding of problems regarding some characters of international arbitrators which are
necessary for international commercial arbitration, and lack of them may result in arbitrary and
selective application of the rules of the law of developing and Muslim countries, when they are
to be the applicable law of arbitration, and unjust award against them. He stated, my talk will be
devoted mainly (o impartiality of the arbitrator in the sense of neutrality to a class of countries
and integrity of arbitrator.

He classified his speech in to four headings: generalities, the selective application of the rules of

the law of developing countries, certain qualifications of arbitrator, and conclusion.

vy



e G313 9T o8, YO ¥F bylad 3 i lidog Al

gt gl bl o gl s oY SISl gl 428
s cangbin (Ml 15 Gabe 31 ool gl bl s
3ol opb a5y W8 31y pLuT (las 287 1 g by taias
3 sl et g lis Moy Slyie 4 ) (Ml sugls oS
Sl o055 s, spar Wl a5 Coanr) 4 (Ml olow b
o 4 AR G s 5 ks s e 5 1 257 (501 W oy
Ml iy o0l 31487 60 ol ST Ol golizel 5 b LS
A les Soles

=2538T 8 SIS 5l ke ol 53 i S s 6T
4 by e UL S 045 ST (350 U 330 palgs g (0 625
Al ol uats gl &S (i Ol gls Shao puast 1 cams
=t S 3 s g sl 4y e Wl r 6T OGS A8 e
23— g e ol gl )32 g ane g i s sla 2SS0 el
ST 5 x5l s sl JLE 055 ol ool S oiKia
ot St s Bl Syl 08 0L 252 W ale S¥sle b
Conns U3 gy 23t S 5l s db 0 4 Bl dalys ual.a:::’-l‘i.‘fu
3 (an g do 5o Ly el e Blod 51) L0287 o g 423 0
g Opms g Cov ) 295 Lo (55 sl Yl Coand Dl
ryy S 53 W8yt ST sl oy 5§ Jlasl (S 13 pa
S8 o 3 s ol Sliw

A



e Saats o soT ol 51 T8 Y8 byled i Siligdod Uons

J‘,g:.ﬁ O&:A ):fb e
gl glidh 3.8 WL’» iy g ySta S SO Olse
* iy o DLt bl dthe oadls el €Ol s (Al

#, Establishing a Regional Center for International Arbitration in Iran

During these twenty last years, Iran has been probably one of the countries most involved in
arbitration procedures in the world. However, during the same period only a few number of
international arbitrations have taken place in that country. After the end of the War Iranian jurists
have intensified their cfforts for the establishment of a regional center for international
arbitration in Iran.

Tehran is indeed an adequate location for establishing a regional center for international
arbitration. Geographical location of Iran and Tehran, facilities of access, the important volume
of bilateral trade between Iran and the countries of the Region, Iran’s central place in the inter-
regional trade are important practical factors which justify such a choice. Other factors of
importance are availability of experienced lawyers in Iran familiar with international arbitration,
the recognized place of arbitration as a mode of settlement of disputes in the Tranian legal and
judicial systems, the recent adoption of a specific law concerning international commercial
arbitration and finally the adhesion of Iran to the New York Convention.

With due regard to these factors an Agreement has been made with the Asian-African Legal
Consultative Committee (AALCC) on 3rd May 1997, for establishment of an arbitration center
in Tehran (TRCLA). The Agreement has been approved by the Council of Ministers and is
considered by the Parliament.

The establishment of & center is of course not sufficient by jtself and such a center must also gain
the confidence of business community and lawyers in the Region. Apart from an adequate legal
frame which is now offered by the 1997 ILICA and the availability of an international
recognition of ‘awards 1o be rendered, three other considerations participate in the creation of the
necessary friendly environment which is a prerequisite for the success of the Center.

First of all, the procedural rules applicable for the processing of claims submitted to TRCIA
must be drawn up with due consideration to actual requirements for a fair and efficient
procedure. To this effect it has been decided to use the UNCITRAL rules which are well known
to lawyers and businessmen around the world. It is however not excluded that on some issues
the procedural rules applicable before TRCIA may depart from the UNCITRAL Rules,
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The Second consideration is to foresee and to obtain the participation of lawyers and business
communitics of the countries of the region and also of third countries in a supervisory board
which shall be a guarantee for a proper and fair management and activity of the Center.

The judiciary behaviour vis-a-vis international arbitration and a proper application of ILICA
would of course be also determining.
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*, Execution of Arbitral Awards and the Immunity of Foreign Sovereignty

1. According to international law, certain entitics and persons enjoy immunity before local
authorities: first, foreign states as they have sovereignty and second, diplomatic missions
because of their diplomatic functions,

2. The origin of the forcign state immunity is the principle of equality of sovereignty at
international level, pursuant to which no state is allowed to exercise jurisdiction upon a foreign
state without the latter’s consent. This is the undisputed conception of the immunity admitted in
the doctrine and international practice. However, the situation is not always so much clear,
Among the unclear cases is whether the foreign state entities enjoy the immunity as that of their
home goverment? The international arbitration practice, generally speaking, includes negative
response to this question. In this respect, two points are of signiftcance: first, the state entities
have independent personality from the state itself, and second, the immunity is applicable to the
act of sovereignty, whereas the state entitics and companies are engaged in commercial
activities.

3. A foreign state enjoys two immunities before national courts of the other state: immunity from
jurisdiction and immunity from execution. However, in the arbitrations involving foreign states
entities, since the arbitration authority is not an organ of the judicial system and is, per se, an
exception to the local courts jurisdiction, here will be less room for objection based on
jurisdictional immunity. Further, the fact that the respondent state entity consented to arbitration
as a mechanism for the settiement of its disputes with the private party, implies that it has waived
its immunity, if any. Nonetheless, during the execution of the arbitral award against the state

entity through foreign courts, the execution immunity if applicable, may be raised.
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4. In Iranian legal system does not include a particular statute, on the foreign sovereignty
immunity however the principle of immunity is generally recognized.

The iranian jurisprudence is not much rich, but the existing practice confirm that the property of
a foreign sovercign government is immune from execution.

In the bilateral treaties concluded between Iran and foreign states (such as 1955 Treaty of Amity
between Iran and the United States) the principles of immunity is properly reserved. On the
contrary, in the Algiers Accords of 1981, the two State parties (Iran and U.S.) agreed to waive
their immunity for the execution of the awards issued by Iran-U.S. Claims Tribunal against

either state party.
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BURDEN OF PROOF AND RELATED ISSIjES

A Study on Evidence Before International Tribunals

Discovery is a specific term for a pretrial device in
common law countries, through which a party tries to gain
access to all the facts, documents and information in the
exclusive knowledge or possession of the adversary. While the
effect of “discovery”, similar to the duty of collaboration, is the
disclosure of some facts and information, the striking features of

“discovery” in American law which distinguish it from the duty
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of collaboration before international tribunals are its generally,
broad scope and mechanics.

In American law “discovery™ is usually used to mean the
disclosure of all the facts and information in the possession of
the adversary. Its scope is broad in that inquiry may be made
into “any matter, not privileged, which is relevant to the subject
matter involved in the pending action”, and the mechanics
through which discovery can be achieved include a vast range of
devices sanctioned by law.

While some tribunals of special nature and structure, such
as international administrative tribunals, have developed a more
comprehensive practice with respect to discovery, it seems that
in this respect international procedure has followed the practice
of civil law countries in that discovery of evidence in the sense

used in common law systems does not exist.
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® Johan Gernandt

THE ESTABLISHMENT AND DEVELOPMENT
OF AN ARBITRATION INSTITUTE

Introduction

The success of an arbitration institute is not only
dependent on the institute as such, but also on the country in
which the institute is situated. Briefly stated, the country in
which the institute is established should be friendly to arbitration
in the sense that it supports arbitration. Modern international

arbitration legislation is a must.

East meets west in Sweden

Sweden’s geographic location- at the crossroads between
east and west-has benefited Swedish trade. This location has
resulted in Sweden becoming the neutral nation we sometimes
believe it to be. Furthermore, it has also resulted in making it
possible for Sweden to play a significant role in east-west

arbitration.
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Legislation
For Swedish tradesmen, arbitration has long been the

means of seftling disputes.

The first legal provisions pertaining to arbitration
appeared in Swedish legislation as early asin 1359, The first
provisions relating to the enforcement of arbitral awards
appeared in Swedish legislation in 1669.

Our first Arbitration Act was adopted in 1887,

Our present Arbitration Act was adopted in 1999. Itis
modelled on the UNCITRAL Model Law on International
Commercial Arbitration.

The _Arbitration Institute of the Stockholm Chamber of

Commerce
The Stockholm Chamber of Commerce was established in
1902, that is to say 100 years ago.

Establishment of an Arbitral Institution
The basis for the establishment and development of an
arbitration institute is- in my opinion — a general acceptance on a

national level of arbitration as the means of resolving
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international commercial disputes. The legal environment is, of

course, shaped by politicians, lawyers, and businessmen.

i. An efficient and competent organization is required .

ii. Modern rules of étrbitration are necessary.

iii.The fees charged for the services of the arbitrators and the
secretariat must be reasonable, irrespective of whether you
choose a system based on the monetary values in dispute or on
time consumed. It is important that the system of fees is
transparent and that the parties to a dispute are able — at least to
some extent — to predict the costs for the arbitral proceedings.

iv.A list of arbitrators should be available.

It may be advisable that the list be open and, accordingly,
that the names of potential arbitrators be known to the parties to

a dispute.

In conclusion

As _an arbitrator you must strive to understand the bases of
respective parties claims and assumptions. You must solve the
- dispute in accordance with the law governing the contract and

maintain impartiality and independence. The purpose of an

ryq
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arbitration institute is to be a service organization for industry
and trade. As such it must, among other things, appoint
arbitrators who will serve impartially and independently in the

disputes and thus facilitate the functioning of international trade.

®  Lucy Reed’

INDEPENDENCE AND IMPARTIALITY OF
ARBITRATORS

L. Introduction

Independence and impartiality of arbitrators = pillar of
international commercial arbitration.

Concept is included in Iranian Law on International Commercial
Arbitration (17 September 1997), Articles 11 and 12.

New York Convention considerations: an award by a biased
arbitrator may not be enforceable.

International Bar Association (IBA) “Rules of Ethics for

International Arbitrators” (copy provided).

#, Freshfields Bruckhaus Deringer, Paris.
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- Prospective arbitrator should accept appointment only if
he “is fully satisfied that he is able to discharge his duties
without bias” i.e., in an independent and impartial manner.

- Prospective arbitrator should disclose “all facts or
circumstances that may give rise to justifiable doubts as to his

impartiality or independence”.

IL. Independence/Impartiality = Universal Requirement in

International Commercial Arbitration

National legislation
- Islamic Republic of Iran

- U.S. (Federal Arbitration Act)

New York Convention

Institutional Rules
- Stockholm Chamber of Commerce
- American Arbitration Association
- International Chamber of Commerce
- London Court of International Arbitration
- World Intellectual Property Organization
- CIETAC
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IIL. Meaning of “independence” and “impartiality”?

An impartial arbitrator is one who is not biased in favor of, or
prejudiced against, a particular party or its case.

An independent arbitrator is one who has no close relationship —
financial, professional or personal — with a party or its counsel.
Independence versus impartiality?

Disclosure =  ultimate  protection mechanism for

independence/impartiality.

IV. Evaluation of the independence/impartiality of a prospective
arbitrator?

Chairman versus party-appointed arbitrators?

- Chairman: objective criteria, including third-country
nationality.

- Party-appointed: “delicate balance”, “impartial but
predisposed”.

Criteria catalogued in article: Doak Bishop and Lucy Reed,

“Practical Guidelines for Interviewing, Selecting and Challenging

Party-Appointed  Arbitrators in International Commercial
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Arbitration”, Arbitration International, Volume 14, Number 4

(1998), 395-429 (copy provided).

Factors that generally disqualify arbitrators

- Significant financial interest in relevant project, dispute, party
or counsel.

- Close family relationship with party or counsel.

- Non-financial involvement in relevant project or dispute.,

- Public position taken on specific matter in dispute.

- Involvement in settlement discussions of parties.

- Adversary relationship with party.

Factors that generally do not disqualify arbitrators

- Professional writings and lectures.

- Membership in professional orgahizations.

- Position in same industry or similarly-situated government.

- Relationship with administering arbitral institution.

Factors in “grey area”- requiring close scrutiny in light of specific
circumstances
- Past business relationship with party or counsel.

- Attenuated family relationship with party or counsel.
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- Friendship with party or counsel.
- Affiliations between law firms.
- Office sharing among unaffiliated lawyers.

- Service in other arbitrations.

V. Consequences of lack of independence/impartiality of

arbitrators?

Disqualification before appointment

Challenge of sitting arbitrator

- Who decides challenge?

Non-enforceability of award

- Set-aside, nullification under local legislation

- New York Convention, Article V.2(b) - public policy
- New York Convention, Article V.1(b)- due process

s
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®  Ulf Franke'

NATIONAL JUDGES AND INTERNATIONAL
ARBITRATION

The appropriateness of a country as the place of arbitration
depends upon many factors. For example, the parties may seek a
“neutral” country. In addition, they may prefer the substantive or
procedural laws of a country, or the method, costs, and speed of
the country’s arbitration process. One of the most important
factors is the role of the country’s courts in the arbitral process.
Where the courts retain the authority to scrutinize arbitrators on
a wide variety of grounds, or to decide questions of law, the
efficacy of the arbitration procedure may be greatly reduced.

It is the aim of my remarks to discuss this last issue, viz.,
the relationship between national judges and international
arbitration. I will do so from the perspective of the UNCITRAL
Model Law on International Commercial Arbitration
(“UNCITRAL Model Law” or “Model Law™).

*. Secretary General, Arbitration Institute of the Stockholm Chamber of
Commerce.

s



e 5391 35 30T 88 PO -YF byl I yde Sligiod dau

Generally speaking, states that recognize international
commercial arbitréﬁéh as a valid method of resolving disputes
are also prepared to give their assistance to the arbitral process.
Indeed, in many cases they are bound to do so by the
international conventions to which they are parties.

When is court intervention acceptable or even desirable?
The._ answer could be found in the Model Law, to which the

articles below refer.

Enforcing the arbitration agreement
At the beginning of an arbitration it may be necessary to

ask a court to enforce the arbitration agreement. Article 8
requires courts to recognize and give effect to arbitration
agreements. It directs courts to refer parties to arbitration if the
matter is the subject of an arbitration agreement if one of them
so requests. The provision is modelled on (Article II 3) of the

New York Convention.

Appointment, challenge and removal of arbitrators

The parties are of course free to agree on the' procedure for
appointing arbitrators. They can do so by reference to the rules

of an arbitral institution or otherwise. However, if the agreed
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appointment process fails, article 11 directs the court to appoint
the arbitrator or arbitrators and also provides guidelines for the
court to follow with respect to independence, impartiality, and

nationality.

Jurisdiction
Articlel6  articulates the well-known principle of
Kompetenz-Kompetenz, i.e. that an arbitral tribunal is

competent to rule on its own competence.

Court assistance in taking evidence
Under Article 27 the arbitral tribunal or a party with the

approval of the arbitral tribunal may request from a competent
court of this State assistance in taking evidence. The cburt may
execute the request within its competence and according to its

rules on taking evidence.

Interim measures
Article 9 codifies the dual principles that, first, a party
does not waive its right to go to arbitration by requesting (or

obtaining) interim measures of protection from a national court,
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and, second, that a national court is not prevented from granting

such measures by the existence of an arbitration agreement.

Setting aside of awards

The most dramatic court involvement may occur afier the
award has been made in procedures for setting aside the award
and/or enforcing the same.

The setting aside procedure, which is laid down in article
34, may result in that the court declare the award to be
disregarded (set aside) in whole and in part. If so, the award will

usually be treated as invalid and accordingly unenforceable.

Recognition and enforcements of awards
The Model Law, in article 35 and 36, also includes

provisions on recognition and enforcements of awards, which

conform with those of the 1958 New York Convention.
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® Albert Jan Van den Berg

MODELS FOR IMPLEMENTING THE NEW YORK
CONVENTION OF 1958

1- The New York Convention in General

Two actions are contemplated:
- Enforcement of the arbitral award made in another country
(articles I, IT11-VII).

- Enforcement of the arbitration agreement (article [1(3)).

Two reservations only are possible (article 1(3)):
- Reciprocity (i.e., award made in another Contracting State).

- Commercial matters.

Extremely successful in practice:
- Number of States Party to the Convention: more than 125 (see
list of Contracting States).

- Number of refusals of enforcement: less than 10%.

2- The Two Goals

A. Favour international commercial arbitration.
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B. Uniform judicial interpretation in the Contracting States.

3- Problems with the Convention in Practice
UNCITRAL considers at present:
- Requirement of written form for the arbitration agreement.

- Interim measures of protection.

A revision of the text of the Convention itself is not being

envisaged.

4- Distinction between Ratification/Accession and Implementation

Ratification/accession.

- A country adheres to the Convention through enabling
legislation and formal notification to the United Nations.

- Constitutional system in a number of countries requires

“implementing” legislation.

Implementation.
- How the Convention is to be applied in a given country.

- Mainly: Implementing Act and/or case law,
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5- Methods of Implementing the Convention

Enforcement as a foreign award.

Enforcement as a domestic award.

Enforcement as a foreign judgment.

In a number of countries adequate legislation is lacking or

incomplete.

6- Implementing Legislation

Disturbing lack of uniformity:
- Conforming provisions.
- Interpretative provisions.

- Non-conforming provisions.

7- Bagic Matters to be Addressed in Implementin islation
Clarification of status of Convention: superior or equal to
national legislation.

Definition of scope of the Convention with respect to the
arbitration agreement (article I1(3)).

Procedure for enforcement (article III),

- Form of the application for enforcement.

- Competent court.

- Periods of time.
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- Possibility of appeal.

- Taxes and fees.

8- Advanced Matters__to be Addressed in Implementing

Legislation

Definition of (non-domestic) awards (article I (1)).

Definition of commercial matters (article 1 (3)).

Updated definition of agreement in writing (article II (2)).
Referral to arbitration (article IT (3)).

- What it means.

- Time limit for invoking arbitration agreement.

- Law applicable to arbitrability and “null and void, inoperative

or incapable of being performed”.

Type of awards that can be enforced (article I).
- Partial award.
- Interim award.

- Procedural order.

Period of time for enforcement of arbitral award.
Formalities under article IV.

Discretionary power to grant enforcement (article V).
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Retroactive applicability.

9- To Be Avoided in Implementing I egislation

Discrepancies with the text of the Convention.
Paraphrasing the Convention.

More reservations than the two allowed by the Convention (article

1(3)).

10- Methods of Enhance Uniform_Judicial Interpretation in the
Contracting States

Comparative Case Law Method.

- Increasing number of courts resort to this method.

Interpretative Instrument for the Convention.

- Under discussion at UNCITRAL.
Amendment of the UNCITRAL Model Law on

International Commercial Arbitration of 1985.

- May be helpful, but does not offer a world wide solution.
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