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humanitarian law in armed conflicts, Oxford, University Press, 1995,
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7. Art. 116. “1. The contract shall be governed by the law chosen by the parties”.
8. Art. 1. 17. “In the absence of a choice of law, the contract shall be governed by the law of the
State with which it is most closely connected”™
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Art 1: 1.“The rulcs of this Convention shall apply to contractual obligations in any situation

involving a choice between the laws of different countrics™.
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of the extra ordinary session 14-30, Oct. 1985,
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14. The lague Convention on the Law Applicable to International Sales of Goods, 15 June,
1935, UNTS, Vol. 510, no. 7411 (1964),
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34. Zygote Intrafallopian Tube Transfer

35. Intracytoplasmic Sperm Injection,

36. Cocyte Donation,

37. Surragacy.

38. Antificial Insemination with Husband Semen,

39. Artificial Insemination with a Donorsemen.
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master has exact and reliable information about its unsafety, he has no
duty to use it, and, if he uses it, the charterer will not be liable for any
possible damage to the Vessel.

According to the recent developments to the definition of safe
port, it is no longer necessary that the introduced port by the charterer
be actually safe but it should be prospectively safe, i.e., it is sufficient
that the charterer introduces a prospectively safe port in order to fulfil

his obligation in this respect.
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Use of Safe Port

As One of the Obligations of the Charterers

Masoud ARBABI

Persian text, pp. 299-316

Abstract

One of the basic obligations of the charterers is to use safe port
which has an important role in safety of the Vessel.

If the charterer does not use a safe port and this causes damage
to the vessel, he will be liable for. It is therefore, important to know
the meaning of safe port in order 1o recognize whether the unsafety of
the port causes the damage to the vessel or some other causes such as
unseaworthiness.

This article deals with the meaning of safe port. In 1964
Maritime Act of Iran there is no definition of safe port. According to
some cases decided by the English Courts, however . it can be said
that the dangers not arising from abnormal occurrences and which
cannot be avoided by good navigation and seamanship, make ports

unsafe. of course, if the charterer introduces an unsafe port and if the
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The Pretrial Stage in Juvenile Justice

Rajab GOLDOUST JOYBARI
Hesam S. ESFAHANI

Persian text, pp. 259-298

Abstract

As a specialized branch of criminal sciences, the juvenile
Justice is the result of studies and researches on clinical criminology.
The juvenile procedure, as a division of the juvenile justice, covers a
wide spectrum of realities. The pretrial stage, as the first instance
where a delinquent juvenile enters the cycle of the judicial system. is
important in that it is most probable in this stage that the juvenile’s
essential rights be assaulted and the doctrine of presumption of
innocence may be harmed more noticeably. The present article
attempts, by studying the rules and regulations and policies employed
in this field in the domestic law on the one hand and by comparing
and looking in to the international rules, laws and policies practiced in
other criminal justice systems, to offer practical policies and make
useful suggestions towards an efficient juvenile-oriented system

pivoting on the juvenile interests.
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This research tries to present legal analysis to the articles of this new
law and criticizes and evaluates them so that obtains suitable

responses to all the questions in this regard.
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Analysis of the law of “Method of Embryo Donation to the

Infertile Couples”

Mohammad Javad Saffar

Persian text, pp. 221-258

Abstract

Islamic Consultative Assembly approved the law for “Method
of Embryo Donation to the Infertile Couples™ on July 30, 2003
following to the comments and scientific dialogues about “Modern
human reproductive techniques from the view of Jurisprudence and
law” known as “fertility or artificial insemination™ and necessity for
applying assisted reproductive techniques (ART).

Discussing from two standpoints of jurisprudence and law,
reveals the compatibility extend of the new approved law with general
legal principles and rules and talks about the relation of the child born
with ART method with the infertile couple from legal viewpoint.
What is his/her legal relation from genology view? What are the legal
rights and duties of those couple received donated embryo with the

born child?
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Command Responsibility and Superior Orders in the Statute of

the International Criminal Court

H.M.M. SADEGHI

Persian text, pp. 203-219

Abstract

The two important subjects of command responsibility and
superior orders have been raised in many international criminal cases
by the accused and their lawyers.

The meaning and history of these two related subjects, which
are in fact the two sides of the same coin, have been discussed under
two separate headings in this article. References have been made to
certain international cases while the position of the Statute ofthe
International Criminal Court on the subject has been discussed by

analyzing Articles 28 and 33 of the Statute.
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In second part, the question is “whether the governing law is
changeable or one law must govern the whole contract” which follows
by the sub-questions:

1. Whether the governing law is changeable?

T

Whether the governing law can be floating or suspended?

3. Whether only one law must govern the whole contract?

The article with respect to each of the above six questions will
reach to a general conclusion that a) neither a national law nor
international faw rules such as Lex mercatoria is solely enough to
govern an international contract; they can supplement each other. b).
So for as the choice of law is bona fide and is not an evasion from a
mandatory rule of a relevant law, it does not need that the chosen law
has any connection with the contract. ¢), Renvoi is generally excluded
from the contract. d), The governing law can be changed by the
parties, but the change must be hona fide and without prejudice to the
rights of other beneficiaries to the contract. e}, Floating or suspended
soverning law is not a definite choice of law and accordingly is not
accepted as a choice of governing law. 1), To some extent it is

possible that one law governs the contract.
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Questions Around the Law Governing the Contract

Hamid Reza NIKBAKHT

Persian text, pp. 163-201

Abstract

Around the law governing the so-called jnternational contract,
there are so many key questions which must be answered by law
makers or by Judges. In this article two main questions and under each
of them three questions will be dealt with.

In first part, the question is “what is the law governing the
contract?” under which three questions:

L. Which law (national or international) can he determined as

the law governing the contract?

2. Whether, one can determine a law which has not any
connection with the contract, as the governing law?
3. Whether choice of or reference to a foreign law. means

domestic law of that country with its conflict of law rules,

OF Imeans exclamation of renvoi?
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physician and a psychotherapist, and receive free clinical services.
Furthermore, it must be possible with the guidance and support of
civic institutions give assistance in the judicial process for the
restitution of the victims' violated rights and suing for material and
moral damages. With such steps it can be hoped that the victims of
rape can regain their self confidence and to recover from the effects of

sexual violence.
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Abortion due to Rape

Mohammad Ali ARDERBILI

Persian text, pp. 133-161

Abstract

Rape against women is a prime example of violence that has
many  psychological and social ramifications. Such an act is
considered a crime by the laws of most countries, and it is everywhere
sanctioned by severe punishment. One of the odious effect of this
criminal act is the pregnancy of the woman who has been forced to
give herself up to the aggressor. Such a woman is forced to endure the
period of pregnancy, even though she has no interest in keeping the
child who is the result of adultery. In the laws of our country such a
child is considered illegitimate and is deprived of many social and
civil rights. Furthermore, the legislator in the interest of preserving the
life of the child, forbids abortion and imposes severe punishment for
violators. Consequently, victims of rape need more protection than
others. First, the legislator must grant  permission to abort the

unwanted fetus: and the victim must be put under the supervision of a
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NON-APPLICATION OF FOREIGN LAW IN CASE OF
EMERGENCY

Farhad KHOMAMIZADEH

Persian text, pp. 117-131

Abstract

Conflict of Laws deals with the situation where a private legal
dispute litigated in a court of the forum has an international or
interstate element. Under the rules of the forum, the court determines
the laws and regulations which govern and should apply to the
resolution of the dispute. 1f the rules result in the application of a
foreign law, in certain cases. such application takes time, though
immediate actions needed to be taken by the court to avoid damages to
the interested persons. This article tries to establish a basis for the
interim non-application of a foreign law in such cases, though in

normal circumstances the foreign law should be applied.
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The Emergence of the Humanitarian Law and some Expressions
of the Protection of Human Dignity in the Behavior of the

Military

Seyed Ali HANJANI

Persian text, pp. 75-116

Abstract

In this article it has been tried to focus on the relatively
important role of “law of armed conflicts™ in international law and the
effects it can have on protecting the rights of individuals during war;
rights which can be considerably threatened.

First of all, we proceed to a historical approach of the
cmergence of this right in positive law during the 19th and 20th
centuries; its field concerns the humanitarian right in its proper
meaning and the law related to the use of weapons, in order 10 assess
the value of human dignity apart from the State.

To analyze the effects of humanitarian rules in changing the
behavior of the military, we have taken as example some inhuman

methods of warfare, which have been enclosed in a legal system.
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In this article, the writer has endeavored first to propound the
spiritual rank of the inerrant Imams, and then the reality of the two
kind of chadith narrated from them i.e. the jurisprudential and the
legal, giving some specific examples of the two, and how there has

come about a sort of confuston between them.
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Differentiating Between the Legal and Jurisprudential Ahadith

S.M. MOHAGHEGHDAMAD

Persian text, pp. 49-74

Abstract

Owing to the multiplicity of functions of the inerrant Imams
including, the expounding of Divine injunctions and prohibitions,
Judgment and the settlement of legal disputes, the Ahadith reported
from them have multifarious aspects such as the exegesis of Divine
command or their application in jurisprudence, that is to single and
individual cases. Ignoring the distinction and differentiating between
these two kind of ahadith confronts the legalist and the jurisprudent
with the danger of deviating from the right course in legal judgment

and hinders jurisprudence from a rightful dvnamism. A close analysis

of legal texts demonstrates that in the science of jurisprudence, these
two have not been distinguished and the Jurisprudents have turned to

their applications in legal judgments.

11



Revue de Recherche Juridique, No. 39, 2004

Les cas dans lesquels I'ordonnance de référé peut étre rendu et les

facteurs efficaces pour les reconnaitre

Abdollah SHAMS

Le texte persan, pp. 11-47

Abstrait

L'institution de référé a pris une importance telle qu'on peut la
considérer comme l'une des piéces essentielles de notre systéme
procédural. On ne peut, ici, se livrer aune étude compléte de cette
institution, mais on se bornera a une question essentielle qui s'y
rapporte: Celle de savoir les cas dans lesquels le tribunal peut-il
procéder a rendre Fordonnance de référé au sens strict du terme.

Pour répondre a cetie question, nous avons, dans le premier
paragraphe, étudié les divers types de référé au sens large du terme. et
nous les avons ensuite comparés au référé au sens strict de terme. En
vérité, ces divers types du référé, bien qu'on puisse les assimiler au
référé au sens strict du terme, s'en réveélent pourtant différents tant par
fondement légal que par leurs caractéristiques propres. Ensuite, nous
avons consacré le deuxiéme paragraphe, a l'étude de la notion et du
domaine @' "urgence”", en effet le tribunal ne pouvant rendre

l'ordonnance de référé que si le demandeur prouve l'urgence.
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