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54. Voir la dixiéme partie, alinéa 64 et suivants, de la Résolution 1996/31.
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55. The United Nations Non-Governmental Liaison Service {The NGLS) handbook, third
edition, Geneva, Rome, NewYork, 2000, pp. 12-13.
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11. UNCITRAL MODEL LAW ON INTERNATIONAL COMMERCIAL ARBITRATION,

Adopted by the United Nations Commission On Intemational Trade Law, 21 June 1985,
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13. ARTICLE 28. RULES APPLICABLE TO SUBSTANCE OF DISPUTE.

(n The arbitral tribunal shall decide the dispute in accordance with such rules of law as are

chosen by the parties as applicable to the substance of the dispute. Any designation of the law or

legal system of a given State shall be construed, uniess otherwise expressed, as directly referring

to the substantive law of the that State and not to its conflict of laws rules,

{2} Failing any designation by the parties, the arbitral tribunal shall apply the law

determined by the conflict of laws rules which it considers applicable.

(3) The arbitral tribunal shall decide ex aequo et bono or as amiable compositeur only if the

parties have expressly authorized it to do so.
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@ In all cases, the arbitral tribunal shall decide in accordance with the terms of the contract

and shall take into account the usages of the trade applicable to the transaction.
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Article 27- Applicable law

1- The arbitrator shall take a decision under the legal rules which the parties have selected

in respect of merit of the dispute.

Determination of law or legal system one certain state in any way made, shall be considered as a

reference to substantive rules of that state, the conflict of laws rules shall not include this rule,

unless the parties have agreed otherwise.

2- In case of lack of determination of the applicable law by the parties, the arbitrator shall

legally examine the merit of dispute that he recognizes it as appropriate under the conflict of

laws rules.

3- The arbitrator may decide according to what is just and good (ex acquo et bono), if the

parties have explicitly allowed it.

4- The abritrator shall take a decision in all cases under the contractual clauses and shall

take into consideration the commercial usages of the subject of issue.
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17. Dépecage.
18. UNCITRAL Arbitration Rules {(1976). See, Comission Report A/40/17, pp.§04-05; Fourth
Working Group Report A/CN. 9/245, para 94, p.781. Article 33(1) reads: “The arbitral tribunal
shall apply the law designated by the parties as applicable to the substance of the dispute”
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19. See, HR. Nikbakht, Conflict of Laws in International Commercial Arbitration, Revue de
Recherche Juridique, Nos. 27-28, 1378, p.135 at pp.145-146.
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24, Passive Euthanasia,
25. Applied Ethics.
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31. Mercy Killing.
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Clark Boardman Co., at 4-17.
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26, Stroh, John, H., The Failure of Doctrine of Impracticability, 5 Corporation Law Review,
1982, at 238.

27. Green, D., Force Majeure Clauses and International Sale of Goods-Comparative Guidelines
for the Common Lawyet, Australian Business Law Review, 1980, 369, at 374,

28. Melis, Wener, Force Majeure and Hardship Clauses in International Contracts in View of
the Practice of the ICC Court of Arbitration 1 Joumal of International Arbitration, 1984, at 221
(See also the cases cited in pp. 217 ¢t Seq.).
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Lebeaupin v. Richard Crispin and Co.,*

13,05 o0 S o McCardie .20

29, Matsoukis v. Priestman and Co., [1215]1 K.B. 681.

30. (1968)1 Lloyd's Rep. 16.

31. Veitch, Edward, Contracts-Frustration-Foree Majeure Clauses-Non-Availability of Market,
The Canadian Bar Review, 1976, 161, at 162,

32, [1920]2 K.B. 714, at 720,
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Elderslie Steamship Co., v. Borthwick,”*
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33. Loc. Cit,, at 718. In this regard is also a dicta in Angelia [1973]1 W.L.R. 210, at 230.

34, [1905] A.C. 93, at 96. CF. British Electrical Associated industries (Cardiff} Ltd. v. Patly
Pressengs Lid., [1953]1 All E.R. 941 (A phrase in contract such as “Subject to Force Majeure™
was considered too vague).
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Wheeling Valley Coal Corp. v. Mead,*®
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35. Sce Eastern Airlines, Inc. v. McDonnell Douglas Corp., 2F. 2d 957, 988 (5 th Cir. 1976,
Bumpus v. United States, 325 F. 2d 264, 266-267 (Toth Cir, 1963).

36. 186 F. 2d 219 (4 th Cir. 1950). See also Carnegie Steel Co. v. United States, 240 U.S, 156
(1916), Austin Co. v. United States, 314 F. 2d 518 (CL CI. 1963), cert. denied, 375 U.S. 830
{1965). New York Coal Co. v. New Pittsburgh Coal Co., 99 N.E. 198 {Ohio 1912). Cf. Inre
Arbitration  between the Podar Trading Co. Ltd., Bombay and Francois Tagher Barcelona
[1949]2 K.B. 277, at 286.

37. Delaume, G.R., Transnational Contracts, op. ¢it., at 2. 08.
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38. See Silver v. White Star Coal Co., 190 Ky. 7, 226 S. W, 102 (1920); Bangor Peerless Slate
Co., v. Bangor Vein Slate Co., 270 Pa. 161, 113 A. 790 (1920),

39, Swalding, William, The Judicial Construction of Force Majeure Clauses (In McKendrick,
E., op. cit, 3, at 5)% Williams, Gregory, P., Coping with Acts of God. Strikes, and Other
Delights-The Use of Force Majeure in Mining-Contracts, 22 Rocky Mountain Mineral Institute,
1976, 433, at 435.
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40. For more detailed features of these kinds of contracts see: United Nations, Guidelines for
Contracting for Industrial Projects in Developing Countries, New York 1975; United Nations,
Guide on Drawing up International Contracts on Industrial Co-operation, New York, 1976;
United Nations, Features and Issues in Tum-key Contracts in Developing Countries; Technical
Paper, New York, 1983; United Nations, Guide For Drawing up Intemational Contracts on
Consulting Engineers, Including Some Related Aspects of Technical Assistance, New York,
1983; United Nations, Analysis of Engineering and Technical Assistance Consultancy Contracts,
Model form of Conditions of Contract For Process of Plants (Suitable For Lump Sum Contracts
in United Kingdom), 1968; United Mations, Guide on Drawing up International-Contracts For
Services Relating to Maintenance, Repair and Operation of Industrial and Other Works, 1987.
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41. See the related clause in Melville, L.W., Forms and Agreements on Intellectual Property and
International Licensing, 3 rd Ed., 1979 (Revised in 1986}, at pp. 3A 20, 4C 32,
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42. Mclaren, Terrence F., and Marple Walter G., Licensing in Forcign and Domestic
Operations, Joint Ventures, Vol. 4, New York, 1958, Chapter 3, at 3. 02[9], 3-23.
43. Loc. Cit.
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44. See Berman, Harold, J., Excuse of Nonpetformance in the Light of Contract Practices in
International Trade, Columbia I.aw Review, 1963, 63: p. 1431.

45. Benjamin, Pater, The ECE General Conditions of Sale and Standard Form Contracts,
Journal of Business Law, 1961, at 116.

46. Bockstiegel, Karl-Heins, Hardship, Force Majeure and Special Risks Clauses in
International Coniracts (An Adaptation and Renegotiation of Contracts in International Trade
and Finance (Edited by Kluwer, N., Horn, 1983), at 162, 163.
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47, For example, see some of these standard clauses in David Yates and A.J, Hawkins,
Standard Business Contracts: Exclusions and Related Devices, Appendix 1, at 466-469. See also
pp. 256-261.

48. See Cartoon, Bernard, J., Drafling an Acceptable Force Majeure Clause, Journal of Business
Law, 1978, at 233; Hurst, Thomas, R., Drafting Contracts in an Inflationary Era, University of
Florida Law Review, 1976, 28; at p. 900.

49, Cited in Cartoon, Bernard, I., op. cit.
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50. Sce Clause 23 which Provides: “Force Majeure, Strikes, etc. — Sellers shall not be
responsible for any delay in shipment of the goods ... oceasioned by any Act of God, Strike,
Lockout, riot or eivil commotion, combination of workmen, breakdown of machinery, fire or any
caus¢ comprehended in the terms of Force Majeure ..."” (Published, by Grain and Feed Trade
Association, effective 1 April 1987).
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§1. Wright, EJ,, Lepal Framework of Coal Trade in the Region, IBA/Law Asia Seminar,
Enetgy Law in Asia and the Pacific (Singapore 1982) 581, at 611; Wright, M.E., Effects of
Changed Circumstances on Mineral and Petroleum Sales Contracts, Australian Mining and
Petroleum Law Association Yearbook, 1984, 331, at 347,

52. Schmitthoff, C.M., Hardship and Intervener Clauses, The Journal of Business Law, 1980, p.
82.

53. Hormn, N., Standard Clauses on Contract Adaptation in International Commerce (In the
Transnational Law of Intermational Commercial Transactions, Edited by Homn, N., and
SchmitthofT, 1982, Kluwer, Deventer: The Netherland, 111, at 132.
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54. Wright, EJ., Legal Framework of Coal Trade in the Region, op. cit., p. 612; Peulinckx,
AH., Frusteation, Hardship, Force Majeure, Imprévision, Wepfall der Geschaftsgrundlage,
Unmoglichkeit, Changed Circumstances, Journal of International Arbitratior, 1986, 47, at 53.
55. Bernini, G., Techniques for Resolving Problems in Forming and Performing Long-Term
Contracts, New Deihi, 1975, 5 th International Arbitration Congress, CIV a1, at CIV a 3.

56. Goldberg, Victor, P., Toward an Expanded Economic Theory of Contract, Journal of

Economic Issues, 45, at 49 et Seq.
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57. Bemini, G., op. cit, at pp. CIV a5, CIV a 6; Bernini, G., Adaptation of Contracts, ICC
Congress Series No. 1 (VIIth International Arbitration Congress, Hamburg, June 7-11, 1982,
Kiuwer, at 193 et Seq.; Bernini, G., Adaptation During the Progress of Long-Term Centracts, 43
Arbitration, 1977, 51, at 63, 67.

58. Oppetit, L'adaptation des Contrats Internationaux aux Changement de Circonstances: La
Clause de Hardship, 4 Journal de Droit International (Clunet) 1974, 784-814,

89. williams, G.P., op. cit, at 450; Kelly, ], Commentary on Effects of Changed
Cirtcumstances on Mineral and Petroleum Sales Contracts, Australian Mining and Petroleum
Law Association Yearbook, 1984, 389 at 393,
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~ Statement of Principles Applicable . <G 1 S J ol iy
to the Formation of General P A8 Jhell o O gi

Customary International Law
PART I: DEFINITIONS O TP IE & P

1. Working definition FTTYT LE TPOR YT
(i) Subject to the Sections which (3T slya ;s ok Sl 4 b e il
follow, a rule of customary U« culoT e Wl Gyi 0asls
international law is one which is JLab ube 5 4des 0L, o p3la 43,
created and sustained by the constant | Wiy 3yt Juiy; 55 Jaion Gy
and uniform practice of States and Wiy fihiy o & iS5 s 0L
other subjects of international law in  sa T 3 4lza glay, ds! f3ta
their international legal relations, in N TP GNP
circumstances which give rise to a

legitimate expectation of similar

conduct in the futore.

(i) If a sufficiently extensive and ;l uslai 5 Oly 5 byl slaw wmila .o
representative number of States a3 ain y ol e ey
paiticipaie iii such a praciive in a4  sad sbw! sneld iiylad &8l ha g,

consistent manner, the resulting rule Cle e Sl dpior aisls S
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is one of “general customary
international law”. Subject to Section
15, such a rule is binding on all
States,
(iliy Where a rule of general
customary international law exists,
for any particular State to be bound
by that rule it is not necessary to
prove either that State’s consent to it
or its belief in the rule’s obligatory or

{as the case may be) permissive

character.

2. Use of terms
(i

includes principles.

In this Statement, “rule(s)”

(i) “(Customary) rule” or “rule of
customary (international} law”™ in this
Statement means a rule of general

customary international law, unless
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the context otherwise requires.

(iii) In this Statement, “customary

(international) law” refers to the

corpus of such individual rules.

(iv) In this

act{s)”, “conduct”,

Statement, “(State)
“behaviour” or
“usage” are wholly neutral terms,
entailing no judgment asto whether
the acts or omissions in question are
declaratory or constitutive of a rule of
customary law, or neither. “Act”
connotes a single instance of conduct;
the other terms may, as the context
requires,

connote either a single

instance or a course of conduct.

V)

practice” is similar to (iv) above, save

In this Statement, “(State)

that there is an implication thatthe

conduct is of such a kind that it may
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in appropriate circumstances

evidence, or contribute to the

formation of, a customary rule.

(vi) In this Statement, “mere usage”
or *“(mere) comity” means conduct
which, whilst possibly constant and
uniform, does not reflect or constitute
a customary rule.

(vii) In this Statement “State(s)”

includes, where appropriate,

intergovernmental organizations.

(viii) In this Statement, the term
“source(s) of law™ is used to denote
the processes or means by which
rules of law are created or, as the case

may be, determine
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PART 1II: THE OBJECTIVE

ELEMENT:

A. WHAT TYPES OF ACT
CONSTITUTE STATE
PRACTICE?

3. When defining State practice - the
objective element in customary law -
it is necessary to take account of the
distinction between what conduct
and the

counts as State practice,

weight to be given to it.

4. Verbal acts, and not only physical

acts, of States count as State Practice.

5. Acts do not count as practice if
they are not public.
6. In

appropriate  circumstances,

omissions can count as a form of
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State practice.

B. THE ¥“STATE” FOR THE
PURPOSE OF IDENTIFYING
STATE PRACTICE

7. Acts of individuals, corporations
etc. do not count as State practice,

unless carried out on behalf of the

State or adopted (“ratified”) by it.

8. The activities of territorial
governmental entities within a State
which do not enjoy separate legal
personality do not as such normally
constitute  State practice, unless
carried out on behalf of the State or

adopted (“ratified”™) by it.

9. The practice of the executive,
legislative and judicial organs of the

State is to be considered as State
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practice.

10. Although international courts and
tribunals  ultimately derive their
authority from States, it is not

appropriate to regard their decisions

as a form of State practice.

11. The practice of intergovernmental
organizations in their ownrightisa

form of “State practice”.

C. THE DENSITY OF THE
PRACTICE.
12. (i) General customary
international law is created by State
practice which is uniform, extensive
and representative in character. These

three requirements are dealt with in

Sections 13-15.

(iiy Although normally some time
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will elapse before there is sufficient
practice to satisfy these criteria, no

precise amount of time is required.

13. For State practice to create a rule
of customary law, it must be virtually
both and

uniform, internally

collectively. “Internal” uniformity

means that each State whose
behaviour is being considered should
have acted in the same way on
virtually all of the occasions on
which it engaged in the practice in
question.  “Collective” uniformity
means that different States must not
have engaged in substantially
different conduct, some doing one
thing and some another.

14, (i) For

a rule of general

customary international law to come
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into existence, it is necessary for the
State practice to be both extensive
and representative. It does not,
however, need to be universal.

{it) Subject to the rules about
persistent objection in Section 15
below, for a State to be bound by a
rule of  general  customary
international law it is not necessary to
prove that that particular State
participated actively in the practice or

deliberately acquiesced in it.

15. If, before a practice develops into
a rule of pgeneral law, a State
persistently and openly dissents from

the rule, it will not be bound by it.
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PART III: THE SUBJECTIVE
ELEMENT

16. A belief, on the part of the
generality of States, that a practice
satisfying the criteria set out in Part I1
is legally obligatory or, as the case
may be, permissible (opinio juris sive
necessitatis) is sufficient to prove the
existence of a binding rule of
customary intemnational law; but it is
not (subject to Section 17) usually
necessary to the formation of such a
rule to demonstrate that such a belief
exists, either generally or on the part
of any particular State.

17. Nevertheless, in certain
circumstances an assumnption, belief,
or taking of position on the part of
States that certain conduct can not or
does

not give rise to a legal

obligation can prevent that conduct
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from contributing to the formation of

a rule of customary Law,

(i) Some practices (acts of mere
comity), even though regularly
observed, are ftreated by States as

being by their nature outside the

sphere of legal relations.

(ii) Some practices would in theory

be capable of giving rise to

customary rules, but for an
understanding on the part of States as

a whole that they do not in fact do so.

(iii) Some specific instances of State
practice would be capable of giving
rise to a customary rule, but for a
disclaimer

on the part of those

performing them.

(iv) Some conduct is too ambiguous
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to be treated, without more, as
constituting a precedent capable of
contributing to the formation of a
customary rule. In such cases, the
conduct will only count if there is
positive evidence that the State or
concerned

States intended,

understood or accepted that a
customary rule could result from, or

lay behind, the conduct in question.

18. Whilst the will or consent ofa
particular State that a practice
satisfying the criteria set out in Part 11
shall be legally binding (or, as the
case may be, permissible) is
sufficient to bind that State to a
corresponding rule of customary
international law, it is not generally
necessary to prove that such consent
has been given by a State for it to be

bound by the rule in question, subject
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to Section 15. Neither is it necessary
to prove the consent of States

generally.

19. It appears that, in the conduct of L, 3 o8 de) o L5 428 0200
States and international courts and AL s gl Lealsls Ly
tribunals, a substantial showing of (slaely culs)) 2ud 5 el o
acceptance (consent or belief) by sl S Sal )l S s g
States that a customary rule exists 0B Alg mosaemy J,e
may compensate for a relative lack of oSl s e Ol 1y 4y,

practice, and vice versa.

PART 1V: THE ROLE OF ,oMalow fdiopy—n iy
TREATIES IN THE o Sl g s S IS
FORMATION OF CUSTOMARY

INTERNATIONAL LAW

LTreaties as Evidence of Pre- 3, §yi> ot O pim Olalas il
existing Customary Law. Dy A il
20. There is no general presumption ! 51 Sl 8 o bl g2 =Y ol
that a treaty codifies existing sy g e ol o 3 yi stblas S

customary international law. P R PR PPN gl
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21. Section 20 does not, however,
exclude the possibility of a treaty
conttaining specific provisions which
do represent existing customary law;

it is a question in each case of

examining the evidence,

22, The fact that a treaty permits
reservations to all or certain of its
provisions does not of itself create a
presumption that those provisions are
not declaratory of existing customary
law.

23. A treaty concluded in order to
settle a specific dispute or difficulty
between States does not of itself
provide any indication that the
general customary law is (or is not)
the same as that laid down in the
treaty. The

same appiies 1w a

succession of such treaties.
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B.Treaties and the Formation of 3,6 iyt 58 JS5 5 Slialas o
(New) Customary Law wehs o
24. Multilateral treaties can provide sy o aileas Slaale 2 YT o2l
the inspiration or model for the —i,¢ sl 5,k lp 2,500 Lone
adoption of new customary rules oolw .is f W way Gk b e
through State practice. In other S (gsb) b o Wy g s
words, they can be the historic g b sy=s omllo il §)e el
{“material”) source of a customary 31 o o)lpen SISl glo !
rule. However, there is no L WlS o )b, .00 e cils
presumption that they do so. Conduct 5,4 4 )y adales 345 4 skl
which is wholly referable to the .%o bl asys; Olyw sl pay
treaty itself does not count forthis «,» Lawy ¢ oS 2y S e 2)
purpose as practice: though see Part Lozl ] ol o €

IV (C) and (D).

25. There is no presumption that a 5 5145 2oy 5l ol G:_.,_m ool
succession  of  similar  treaty wltu ol de b Slasle e S
provisions gives rise 10 a new s g ekl K obul 4 o
customary rule with the same .33 Jf wlda gl i

content.
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C. The “crystallization™ by treaties

of emerging customary
international law.

26. Multilateral treaties can assist in
the

so-called “crystallization” of

emerging rules of customary
international law. But there is no
presumption that they do.

rise to

D. Treaties giving

customary rules “of their own
impact”,

27. In exceptional cases, it may be
possible for a multilateral treaty to
give rise to new customary rules (or
to assist in their creation) “of its own
impact” if it is widely adopted by
States and it is the clear intention of
the parties to create new customary
law. But such an occurrence will be

extremely rare, and is to be presumed

not to have occurred.
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PART V: THE ROLE OF
RESOLUTIONS OF THE UN
GENERAL ASSEMBLY AND OF
INTERNATIONAL

CONFERENCES IN THE
FORMATION OF CUSTOMARY

INTERNATIONAL LAW

A. RESOLUTIONS OF THE UN
GENERAL ASSEMBLY

28. As explained in Sections 29-32,
resolutions of the United Nations
General Assembly may in some
instances  constitute evidence of
customary internaticnal law; help to
crystallize emerging customary law;
or contribute to the formation of new
customary law. But as a general rule,
and subject to Section 32, they do not

ipso facto create new rmles of
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29. Resolutions of the General
Assembly expressly or impliedly
asserting that a customary rule exists
constitute rebuttable evidence that

such is the case.

30. Resolutions of the General
Assembly can (but do not
necessarily) constitute a material

(historic} source of new customary
rules.
31. Resolutions of the General
Assembly can in appropriate cases
themselves constitute part of the
process of formation of new rules of

customary international law,

32. Resolutions adopted unanimously
or almeost unanimously, and which
evince a clear intention on the part of

their supporters to lay down a rule of
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international  law, are capable, 1, ls e dyi sbul Ll iz
exceptionally, of creating general 3T e g Ol T B s @

customary law by the mere fact of

their adoption.

B. RESOLUTIONS OF o pab $lgil S gl dslinded . o
GENERAL  INTERNATIONAL IR
CONFERENCES.

33. Mutatis mutandis, the same by a5 OLaa XY o3l
principles apply to the resolutions of il & L« —syas o slaaalinbi
general international conferences as ol «abakd s g,9 -2 5 5=

apply to resolutions of the UN Jlws! ;5 Moy ases lgmilics

General Assembly. s 5 w
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