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Bernstein, Tackaberry, Marriott: _Handbook of Arbitration Practice (3rd .ed. 1998) p. FEYIR
§; Redfern, Hunter: Law and Practice of International Commercial Arbitration (2nd ed. 1991}
p. 23, "Arbitration is a private process, an advantage in the eyes of these who do not want
details of their quarrels (accompaned alimost inevitably by attacks on their competence or goed
faith) to be disclosed in open courts, with the possibility of further publication else where”.
Sutton, Kendell, Gill; Russel on Arbitration (2} st ed. 1997) p. 236: "The private nature of an
arbitration also gives rise to an, implied obligation on a party obfaining documents in an
arbitration not to disclese or use them for any other purpose other than the dispute in which
they were obtained ... The duty of confidence is qualified in relation to the award itself, when
disclosure is reasonably necessary o establish or protect a party's legal rights as against a third
party by founding a cause of action or a defence to a claim. In these circumstances disclosure
of the award ... will not be a breach of the duty of confidentiality. It is also an exception to
the duty of confidentiality that a party may put the award and any reasons before the court if
there is an application seeking to invoke the court's supervisory powers in relation to the
arbitration, or if the Court's assistance is sought with regard to enforcement of the award”.
Bernstein, Tackaberry, Marriott; op. cit. p. 194: "There be little point in restricting .5, .Y
attendance at a hearing if it were open to anyone 1o make public, for example in the press, or
on televisicn, an account of what was said or done at the hearing. It is submitted to the
excepiions..., a party would be entitled to an injunction to restrain the other party from such
publication”.

3. General duty of confidentiality.

Dolling-Baker v. Merrett [1991]2 ALL England Report 8%0 2.8 s Parker 24 L;'IJ W58
“As between parties to an arbitration, although the proceeding toisd 5 wopums ASY Sk s o
are consensual and may thus be regarded as wholly voluntary, their very nature is such that
there must, be some implied obligation on both patties not to disclose or use for any purpose
any documents prepared for and used in the arbitration, or disclosed or produced in the course
of the arbitration, or transcripts or notes of the evidence in the arbitration or the award, and
indeed not to disclose in any other way what evidence had been given by any wiiness in the
arbitraiion, save with the consent of the other party, or pursuant to an order of leave of the
cowt.”.

Julian D. M. Lew, "Expert Report of ...": in "Arbitration International,”, vol. 11, no. 3 .5, .0
(1995) p. 286: "In any event even to the extent that an arbitration is private, and the public are
not admitted, this does not necessarily mean that the procedure and the evidence produced in
the arbitration are cenfidential and cunnat  he disclosed"; H. Smit, ibid, in "Arbitration

Internationai” vol. 11, no. 3 {1995) p. 297; "As a consequence, unless the parties, agreement or

VY.
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of aplicable arbitration rules provide otherwise, the parties are not required by American Law
as confidential the arbitration proceedings and what transpires in them",
Michael Collins, "privacy and Confidentiality in Arbitration proceedings" Texas W, .F
International Law Journal, vol, 30 (1995), p. 121; Rogers & Miller "Non- Confidential
Arbitration proceedings”, Arbitrations International, vol, 12, No. 3 (1996), p. 319; Partrick
Neiil, "Confidentity in Arbitration"Arbitration International, vol. 12, No. 3 (1996) p. 287,
Pavisson & Rausding, “The Trouble with Confidentiality” The ICC fnternational Court S
oralS” 25 Mt (0T (5591 0996 Gl w )l of Avb. Bulletin, vol. S No. | (1994) p. SO
s [ aila a1 g als e 1878 s Y ol (151S)
Gl 55312 4y Oyl T s VAAD ales VA Cose AFCN/ 9/ SR, 305- 333 1 57, A
H. Holtzmann, i. Neuhaus: A Guide to the Uncitral Model Law on | ss] st Ml
International Commercial Arbitration, Kluwer, 1988.; "The question of publication of the
award also received only brief attention by the Working Group and none by the Commission.
Noting that the matter was controversial, the Secretariat suggested that whether the award
would be published could be left to the agreement of the partis and the arbitration rules they
selected. Alternately, it proposed as a "compropise” that the award be published only with the
express of the parties 33" .
AT CN O A} i 6 g D3l i 43 51 1 i D 65l e a0 1) L31 7 e g5 A
23 Y 5 02U Y5 aes ol Al on sl T, S et e (P asle 3T 264
e VAL e Tl 55,8 55 wil i Gl i o5 Gl a s,
-(Yearbook of Uncitral, vol. XVI, 1985 p. £35
ph. Fouchard: La Loi- Type de la .57, eas J1ifly Lihs 530G 0 o5 5,005y w0 ot
CNUDC] sur I'arbitrage commercial international: Jour. dr. Int. 1987 p. 861.
b0 8 U8 S 1 sanls Do e e i VAAS ForrSasls g s B 00 A
Robert Merkin, Arbitration Act Annotated.  iconl wmys LG 015 s o U5 N O PR
Guide {1996}, p. 13: "It was concerned particularly with two issues: the fact thar arbitral
confidentiality is part of a wider concept of the protection of confidential information which it
would be difficult to deal with in the abstract, and because it would be difficult to set out
effective sanctions for breach of the parties' obligation of non-disclosure, The Government
agreed with DAC’s view, and itself pointed out that there were exceptions to confidentiality in
the case of New York Convention awards, which are enforceable in public proceedings, and.
as 1s shown in the cases, in the common law itself: the Government's view was therefore, that
the matter should be resolved by the courts in the usual developmental fashion”,
Esso Australia Resources Ltd., and others v. Plowman, Arbitration International, vol. NESAR | 4

Il No. 3 (1995) p. 235, Mason C.J. p. 246: "Despite the view taken in Delling - Baker and
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subsequently by Colman J. in Hassneh, [ do not consider that, in Australia, having regard to the
various matters to which 1 have referred, we are justified in concluding that confidentiality is
an essential attribute of a private arbitration imposing an obligation on each party not disclose
the proceedings or documents and information provided in and for the purpose of the
arbitration.”  Brennan 1. p. 250. "The documents ot information are not clothed with
confidentiality merely because of the privacy of the hearing ... If a party to an arbitration
agreement be under any obligation of confidentiality, the obligation must be centractual in
origin.”
13. United States v. Panhandle Eastern Corp. ¢t al 118 FRD 346 (D. Del 1988).
A. [ Trade Finance Inc. v. Bulgarian Foreign Trade gy ;3 Svea cslicn! Al g a0
Bank SVEA Case No. T. 1092-98 SVEA Court of Appeal, Mealey's International Arbitration
Rep. Vol. 14 No. 4 {1999) P.A.-1-6; C. Partasides "Bad News From Stockhelm: Bulbank and
confidentiality ad abursdum” Mealey's Int. Arb. Rep. "Vol. 13 No. 12 (1998) p. 22.
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International wvol. 11, No. 3 (1995) p. 297:"Neither the Federal Arbitration Act, which governs
arbitration growing out of maritime transactions involving commerce. nor the Uniform
Arbitration Act, which has been enacted in 35 states, contains a provision requiring the parties
or the arhitrators to keep secret arbitration proceedings in which they are involved. [ am nat
familiar with any other American statute containing a provision to that effect. As a
consequence, unless the parties' agreement or applicable arbitration rules provide otherwise,
the parties are not required by American law to treat as confidential the arbitration

proceedings and what transpires in them.” .
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26. Hans Bagner: Confidentiality in international Arb., Mealey's int. arb. Rep, 1999 Vol, i4,
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“The award is read out at a public meeting, the agents and counsel of the parties present or
duly summoned o attend "

"While the judgement is the result of deliberation in private, the award is read in public sitting,
the agents and counsel of the parties being present or duly summoned to attend "

"The deliberations of the Tribunal are necessariy secret, and it seems advisable that the
proceedings of the Council Chamber should not be made public. [t is not to be expected in all

Cases.... .
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44. Rules Concerning the Organisation and internal working of the International Burcau of the
permanent Court of Arbitration.
“The staff of the International Bureau are forbidden to persons outside the Bureau, either by
word of mouth or in writing, any information concerning entrusted to them in the course of
their work, or to allow such persons any access to the documents pertaining to the work of
Bureau.
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(Australia v. France) 1973 1.C.J. 99; 1974 [.C.). 253,273 (Declaration of Laéhs J.) and 293-296
(separate opinion of Gros).
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1993.
52. Optional Rules for arbitration involving international organisations and states 1996.
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34. J. F. Dobelle., Le Compromis d’arbitrage signé pour I'Erythrée et le Yémen & Paris le 3
oct. 1996, Ann. Fr. dr. int. XLI1. 1996 p. 477- 481. International and Comparative Law
Quarterily 1999 p. Rewe général du droit international pulilic, 1999 p.
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55. Declaration of the Government of the democratic and popular Republic of Algeria
concerning the settlement of claims by the Government of the U. 5. of America and the
Government of the Islamic Republic of Iran, 19 jan. 1981.
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§. Mc Clendou, R. E. Goodman, International Commercial arbitration in New York, .S .F8
New York, 1986 P. 4; R. David, L arbitrage dans le Cominerce international- éd. Economica,
1982, no L 1.
66. B. Oppetit, "Les Etats et 'arbitrage internationale: esquisse de sysiématisation™ Rev. arb.
1985, 495.; Smit Pachota: Parker School Guides to International Arbitration Rules of National
Institutions, Vol. 2 (1998) P. 39- |.
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The award given by the Tribundl may be : :pus i OTT% o3l 3 4 Shipping Exchange
w5 4ay Comin 3,90 3 published unless both "parties leforehand communicate their objections
Weissman & Annis "Should Reinsurance Arbitration Decessions be confidential, Mealey's 4JLa
Int. Arb. Rep. Vol 11 (§996) No. 3 p, 27.
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iggermann: "The ICSID Klickner v. Cameroon Award: The Dissenting Opinion”
J. Int. Arb. (1984) W. Rand "ICSID Arbitration award annuled for investment
shortfall” International Arbitration Report 1986. 575; C. Lamm, Winning firm
object, to Summary of Amco Asia Dismissal, ibid, oct. 1986, 795,
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75, case T- 6- Itl- 98 Bulgarian Trade Bank/ Trade Finance: "The Court found that netther the
Swedish Arbitration Act nor Swedish Case Law contained any confidentiality provisions.
However, the Court came to the conclusion that confidentiality must be considered as a
fondamental principle in arbitration an thercfore an implied condition in arbitration
agreements.
The Court justified its decision on the fact that arbitration, as opposed fo court proceedings, is
of a private nature and that the possibility of confidentiality is the main reason why parties
choose arbitration. Confidentiality threfore applies to all unformation derived from the arbitral
proceedings as well as to any arbitral decisions and awards unless the parties have agreed

atherwise.
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The Court gave the following reasons why confidentiality should be considered :‘_;i Ol VP
as a fundamental principle in arbitration and therefore an implied term in arbitration
agreements. the court held that there are basically three features parties look for when they
determine whether to opt for arbitration rather than court proceedings; speed, the possibility to
choose the judges and confidentiality. The court therefore argued that the only inherent
difference between arbitration and court proceedings is the option to maintain confidentiality
during and after the arbitral proceedings have been concluded. Confidentiality is therefore the
main reason why parties decide to refer disputes to arbitration.
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Pellonid & Caron: The uncitral Arbitration Rules as interpreted and applied, Finnish WS VY
Lawyers, Publishing, 1994.
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82. Arbitration Rules of the U. N. Economic Commission for Europ.
83. The 1997 Commercial Arbitration Rules of the Japan Commereial Arbitration Association:
Confidentiality in (s lo (5,815 ezt sasls Sow Ol s i Tatsuya Nakamura BT i 5,
T2 VAN 55 Mealey’'s International Arb. Rep. ,» Arbitration
s > 3l 5 b or 3 Sl e 5 Y il 4 S U g sl 5T, A
STV o VAAY Jlo e tlsaly 5 F44 e V1AS JieRevae de droit international (Clunet)
e S e D a5 091 51, szt aansi il S sled e STy 105y g e
aals JU o g3 susts 3y Oles 5,0 g3 o w3l alis (V8 e Revue. arb. wsl s w g sls

YA



e e ST aile yea TALYY o lod Fyho Siliphond adome

A e VAAT Lint Arb. L) -y
Je o5 (International Legal Materials, Vol 24 (1985) p. 365) YAAY _.lasd Fapa L;'I_,_,; Ab
G 3 w5303 313 D33t la a0, 3030 o0 i 5 G,Aﬁ,g;ﬁ,, il Dl sl
T PN I U] N PPV SR B PEYORT: g 1 bt opls ol i 50l 8 R
it o2 Sh 2 L s DBl (G0 01 50 00 Ll DL T2l Bysda 4
b s ol plad Doa ama o 13 sy st s K8 K aaljn U3 st 30 ailin
A el et e B gl 3 gpes b b U1 oo Sl aYsle 5 piome s dels o
o2 S e i A lad el A anesi L g a2 | SV Sl S S il 6,8
sl is e omls oom 78 b 1 (S0 51 i s dead s oFsls (gpes il s 3mpe bl
LSiJQ,"@z;J Gl A 509 8 )y i) |05 paenaT gae WU g Ak pad pansuld
2age g3 gasly plad wa, oy Jaﬂ)L\-‘eL{_‘bib sLl E. Gaillard 6T JUis o 3pd anml e mes
- Revue du droit international (clunet) 1987 p. 133 alae 3 o 1= ,_;)I.ifg_b,w
b Vel slys e VI FTYE Cpme Ml sl 50sh D96 VS ol G AF
Lo g3 ¥ odnled iy 6_;}“\_;*#‘_: el oage 30 leal ol e cole, b b o Al o
ol o s g ol cia ymi 1y 5als Ol Sl el b a0y LG e D3
el il sage b3 0o 8 2500 s g U1 e
ety 13 @ Sl DU} ead aslin DI VPV 00 clolazil JLESU Lasd sy, G- AV
AN Lo ATVE el 5 i L LY sl
e R RV RTCT LAV R AVRT PRSI TH T E 4 D PH PP S FEIEVEPSEYPERIY v
Gae> by saats 4 I sl o by B L et Gl D956 Gl o U ey aS
ot o e Gl n 3 L sl i s asha gl s ot gaes b b L LS e g e
-((...-1;{
8%, Mansour Jufarian & Mehrdad Rezagian: The New Law on International Commercial
Arbitration in Iran. |5 Jour. of [nt, Arb, 1998, 31- 51 sp. 39.
90. Jamal Seifi: The New International Commercial Arbitration Act of dran- Towards .5,
Harmeny with the Uncitral Model Law, 15 Jour. of int. arb. 1998 (2) p. 5- 36 sp. 28.
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New York, 1986, p. 4., B. Oppletit, Les Etats ¢t 1'arbitrage international: esquisse de
systématisation” Rev. arb. 1985. 495. E. Gaillard, "Le principe de Confidentialité de |"arbitrage

Commercial international”, Rec. Dalloz, 1987. chr. 153; R. David, L’arbitrage dans le

¥4



e O 1T b aike yen YALYY ojlods chgior oliiond Al

Commerce international éd, Economica, 1982, ne |1. Fouchard, Gaillard, Goldman, Traité de
I"arbitrage Commercial international, Litec 1996 p. 708.
Mustil & Boyd, The law and Practice of Commercial Arbitration in Eng]and.(znd ed. .5, AT
1989) pp. 303- 304" D. M. Cato: Arbitration Practice and procedure, interlocutery and hearing
Sap asla,ma s opas pabgn g3 ol s ) s o ‘La},.as'—Prob]ems, 2nd. ed. London, 1997
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. Daphna Kapeliak- Klinger, note Esso/ BHP. vs. Plowman, Rev. arb. 1996. p. 539 .$, .Aa
- Dolling- Baker v. Mesret, 19%91- 2 All England Law Report p. 890 :¥ 4L MY,
97. "But that the obligation exists in some form appears to me to be abundantly apparent. It is
not a question of immunity or public interest. It is a question of an implied obligation arising out
of the nature of arbitration itself. When a question arises as to production of documents or
indeed discovery by list or affidavit, the court must, it appears to me, have regard to the
existence of the implied obligation, whatever its precise limits may be. If it is satisfied that
despite the implied obligation, disclosure and inspection is necessary for the fair disposal of the
action, that consideration must prevail. But in reaching a conclusion, the court should consider,
amongst other things, whether there are other and possibly less costly ways of obtaining the
information which is sought which do not involve any breach of the implied undertaking”,
98. "For the purposes of coming within the qualification to the duty of confidence which
attaches to an arbitration award, it is sufficiently necessary to disclose an arbitration award in
order to enforce or protect the legal rights of a party to an arbitration agreement only if the
right in question cannot be enforced or protected unless the award and reasons are disclosed to
a stranger to the arbitration agreement. The making of the award must therefore be a
necessary element in the establishment of the party’s legal right against the stranger. This is the
furthest boundary to the qualification which business efficacy will permit”. (1995) | Lloyd's
Report, p. 272,
99. 1998 2 All England Law Report p. 136 Lauvrence Burger, note in Revue. de ’ab. 1998, §79-
396.
1949. The concept of private arbitration derives simply from the fact that the parties have
agreed to submit to arbitration paricular disputes arising between them and only between them.
It is implicit in this that strangers sall be excluded from the hearing and conduct of the
arbitration and that neither the tribunal nor any of the parties can insist that the dispute sall be
heard or determined concurrently with or even in consenance with another dispute, however
convenient that course may be to the party seeking it and however closely, associated with

each other the disputes in question may be" 1984 2 Lloyds Rep 373, 379,
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101. "First, whatever the position in this case, it is possible to envisage a situation where despite
the feature of common beneficial ownership between them, one entity may wish to keep
private from another the details of materials generated in an earlier arbiration. Second, where
the problem arises in relation to disclosure in later proceedings, to propound such an exception
is to leave out of account that (as it appears to be the position in this case) the real interest of
the objecting party is to withhold disclosure of such materials from the subsequent decision
maker. Tn this context the latter is the "third party stranger” in respect of disclosure to whom the
objecting party seeks protection. While such motives may not be, "worthy" in the broad sense,
and certainly do not assist the course of Justice, they may yet be permissible tactic in advancing
or protecting the interests of the objecting party. The fact thar the arbitration in the subsequent
proceedings will in turn be bound by duties of confidentiality is no care for the damage
resulting from, or influenced by, the disclosure sought to be made".
102. Bernstecn, Tackaberry & Marriatt, Handbook of Arbitration Practice (3rd. ed. 1998), p.
156: "ln general it may be said that the duty of the recipient of information to keep the
information confidential is subject to exceptions where: (a) Disclosure is uader compulsion of
law. (b) Disclosure is reasonably necessary in the public interest. (c) Disclosure is reasonably
necessary for protecting or pursuing the recipient’s rights against other persons”.
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"The Court held that nullification of the award rendered is the most appropriate remedy.
otherwise it would be difficuit fo uphold confidentiality in practice”.
Philip Rothman, "Please keep it Confidential Arbitration makes it possible” ol NP Y ¢
Dispute Resolution Journal, Vol, 49 No. 3 (1994) p, 71.
105, Hans Bagner, "Confidentiality in Arbitration", Mealey's International Arbitration Report,
Vol. 14, No., (1999) p 22. sp. 25: "The suggestion was that the guestion of confidentiality should
be left to the parties to regulate. that would also include the sanctions for any breach".
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“Bach party shall mention in accordance with its law, the confidentiality of confidential

business information collected pursuant to this chaner and shall protected that information from
disclosure that could prejudice the competition position of the persons providing the

information”, (32 ILM 289- 360 1993).
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