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The Position of Customary International Law in the Interpretation
of Treaties

Mahmoud Hajjar'c, Seyed Ghasem Zamani’

ABSTRACT

Undoubtedly, international treaties are one of the most important sources of international law and have a
special place in international law due to their stability, clarity, and precision in proving and explaining the
obligations of the parties. However, it can be said that despite the great care and attention taken by
negotiators when drafting treaty provisions, there is no treaty that does not raise some issues regarding
treaty interpretation, especially as each state tries to interpret the treaty in accordance with its national
interests. According to Article 31(1) of the Convention on the Law of Treaties, a treaty must be interpreted
in accordance with the ordinary meaning given to the terms of the treaty in their context and having regard
to the subject matter and purpose of the treaty.Therefore, in many cases, it is sufficient to consider the
ordinary meaning of treaty terms in their context and with regard to the subject matter and purpose for
interpreting treaty provisions and terms. However, in some cases, the text of the treaty may not be sufficient
to interpret the terms of the treaty, and the interpreter needs to refer to other rules outside the text of the
treaty being interpreted (including customary international law) in order to properly carry out the
interpretation process. The relationship between the treaty and other relevant rules of international law,
including customary international law, is of particular importance. In this context, the relevant rules of
international law can affect the treaty in various aspects; one of these important aspects is its effect on the
interpretation of the treaty. Therefore, the purpose of this article is to explain the role of customary
international law in the interpretation of treaties. In this paper, by using library sources, international
documents, and international judicial decisions and through a descriptive-analytical method, the position
of the rules of customary international law in the interpretation of treaties will be studied. Article 31(3)(c)
of the 1969 Vienna Convention on the Law of Treaties states that in the interpretation of a treaty, together
with the context, “any relevant rules of international law applicable in the relations between the parties”
shall be taken into account. Therefore, in interpreting a treaty, in addition to its text and context and other
elements of the general rule of interpretation contained in Article 31 of the Convention on the Law of
Treaties, the rules of customary international law must also be taken into account. It seems that the
importance of Article 31(3)(c) of the Convention on the Law of Treaties stems from the fact that it refers
to the relationship between the provisions of the treaty and other relevant rules of international law.
Therefore, Article 31(3)(c) is related to the issue of “systemic integration” in the international legal system.
The principle of systemic integration means that treaties must be interpreted and implemented within the
framework of international law and that the spirit of the rules of international law must always govern them.
It is worth noting that, according to the general rule of interpretation provided for in Article 31 of the Vienna
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Convention, the text of the treaty is the starting point of the interpretation process. However, relevant rules
of international law, including customary international law, must be considered in context. Hence, the rules
of customary international law play an auxiliary or secondary role in the interpretation of treaties. In other
words, the treaty being interpreted retains the primary role in the interpretation process. On the other hand,
it seems that in the process of interpreting a treaty, the interpreter must consider the customary rule
applicable in the relations between the parties. This means that an interpretative authority does not have the
right to exercise discretion but must consider customary law. According to Article 31(3)(c) of the
Convention on the Law of Treaties, in order to take into account, the rules of customary international law
in the process of interpreting a treaty, the customary rules must both be relevant to the treaty under
interpretation and applicable in the relations between the parties to the treaty under interpretation.
Therefore, it can be said that customary rules can include general, regional, or local custom. The use of
customary international law rules in the process of interpreting treaties is of particular importance because
it can clarify the ambiguous meaning of treaty terms or determine the scope of treaty provisions.
Furthermore, taking into account the rules of customary international law in the treaty interpretation process
helps to prevent the interpretation and application of a treaty as an independent regime. Therefore, it reduces
the fragmentation of international law and promotes systemic integration in the international legal system.
International jurisprudence has played an important role in explaining the position of customary
international law rules in the interpretation of treaties. International judicial authorities have referred to the
rules of customary international law applicable to the relations between the parties, especially when the
terms used in the treaty are ambiguous or have a well-known meaning in customary international law, or to
take into account the principle of systemic integration.

KeyWords: Customary International Law, Interpretation of Treaties, Relevant Rules of International Law,
Article 31(3) (C) of the Convention of the Law of Treaties, Systemic Integration
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May 2003, para. 336.
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7. Clement Kayshema and Obed Ruzindana.
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% ICTR, “The Prosecutor v. Laurent Semanza”, op. cit., para. 328.



VEF Lol Yo lods YAs 0 SBsi> Oligiss aslila

(53,5 o S35 355 hye Ml (g 0255 St

oanlan o5zl 5o e Ml 35 ael5E 58,5 15 45 sl ey GaeedlsiS T oo ¥ iy ¢ e o
o g3an odilas slad,b Slio By, 55 b o 5 il Layis3 s fyds adblas Ll oo e selsd
25 oo by (sladlaie ¢ coges Bje Jold wlgi oo (B0 welgd &5 LS I8 e eonl b BL 2ILB

o)y el adats camles (yie (g gl YV oolo 10 o (s s S 0aeld gl a5 ol S LLL
B9 aelgd o5, cplil 09 i8S Sl o Bl b olien wul Mol si> ayysd aelgd a5 Jlojo sl s
Dol sn i &S (Glodalie (Ko O jleay Wl Slaslie pendd [0 Slaygl b caiiS SWS i Sye Jolliys
0ael8 Wbyt condlrn yuwdd 30l 3 (0 AT B, oo AT A (00 (Ggu 5l aS oo ke |y s wl)8 o Lol s
asdy o)l L Jlosl 35 gl a2 yo S Salins Gl Gl 0, S o 1) 8 ib s Lally, S0 L2l BB (850
YU R EE IR PR JEPR VL IR

Lo wilgs oo aST 2> ccanl Jlo )55 ol Comnl l Dlaslas s anl 3 0 By Mol 98> aclsd 5l oolanl
G aelgd 5185 L35 10 el pesdle S aseiie |, oanlas il e atels b aiS s, |, easles oMol s
15 | ey 35 53 5 iz il s 5o 42,5 3 el s bl 13 L2 LB e el
s ) 1 Ml g ol 3 plonad 5 St S S5 5 2

Lol 03,8 ol Slaslee s )3 (e Helli Boi aeld olGle (e )0 (ootee 28 Medlimm SLEB )
el Ol 49y 59 (g GerdlplS TV 0ole Vool 252 sl 2 (Bye Jhollinm Goi> welh 4 anxl e
SLaB gzl ool a5 15 ndy 090 L)l 4l S0l ples 5 5 G5 bl Olgs (s SOl
lao e el Goir 5o b il pee ootbee o a8, LIS 4 Sbodlasl & oKin st Mol
25 50 Jallir 33 el & eSS 52 ol (50,5 855 1t b el gloatazslos
ilod S anpe ()b lee Lally) 5o

&bw

oS
RA R ‘W L.)L> £L):l.3|.> CS ZO‘)QH “!L(GJ/");‘:J ‘3/-@[&0 d:‘}-;é ‘Lbjm ‘L;J'i“i L;Luo .\
AYAD g s Kb 1) o5 ot lro Moy (Gods dllcolin (ands Y

aJlio
o &Ml 58S g wsler 2 grle el aie dye Mol G5 (Slasy wdlo 5 pplen (o T
NYF pae AN M ojlad Ve 0y ¢ wlidays 5 i Gpd> (cloying
e 155 58 IS 3l > a5 145 s o i 9 e Shinlan (s lsior sl ol 2
Lo 359 il 4 i) Yl g 11 (35 33 o s i 3 ol ol o 555 )l S o e 5
NF VY Las AYRD (il b s (e s

AR



o 5 o Slanles jonis 5 by Jallier G5 oSl

aoliitily doliliadyd & Sl ©ylo lojlo (sladaliaiblye puds y3 Mol pe Bods selgd (3 ¢ S po ol g clowsd (g, Yo .7
FVA-YA oo AF) VY oyl VR 093 o golaisl gads

el o ygpmeS” SolBl 55y ) (e Malli 4518 (655 USS )5 (il 3,50 dlile sgnue g dlie (ule .Y
AYO-VN Lo AV O ojlad F 090 et Yo ylojl lellbas ) dolihadad Kazso Yo ylojl

S s dslilol Ve odlo gzl )3 wdals 5 S50 Bpe ple daly (ind ol ol g dilces tte i A
AEY=WYY oo AYAY DA ojlods VR 090 ¢ pogas Gad> ingjy dolilad & Mol

ool oliddnols dolinlo & bye Goi> dnwgi 1> Slanlre (EEY (65l b peadliee § (ol o (Bl dos O3 jpe (5y9 T
FYY-FYY ol AFY ¥ b)‘.o.»:& Al b)j.) 5‘)&3/

References

Books

1. Falsafi, Hedayatollah, Circuit of Wisdom in International Law System, Tehran: New Publishing
Culture, Second Edition, 2020. (in Persian)

2. Falsafi, Hedayatollah, International Law of Treaties, Tehran: New Publishing Culture, 2016. (in
Persian)

3. Gardiner R. k. Treaty Interpretation, United States: Oxford University Press, Second Edition,
2015.

4. Jennings, S. R. and Sir Arthur Watts. Oppenheim’s International Law, London and New York:
Longman, Ninth Edition, 1996.

5. Orakhelashivili, A. The Interpretation of Acts and Rules in Public International Law, United
States: Oxford University Press, First Edition, 2008.

6. Villager, M. E. Commentary on the 1969 Vienna Convention on the Law of Treaties, Leiden:
Martinus Nijhoff Publishers, First Edition, 2009.

7. Zia’ei Bigdeli, Mohammad Reza, Law of International Treaties, Tehran: Ganj-e-Danesh, Ninth
Edition, 2021. (in Persian)

Articles

8. Abedini, Abdollah and Masoud Alizadeh, “Iran’s Approach in the Formation of Customary
International Rules in the Light of the Actions of the United Nations International Law
Commission”, Bi-Quarterly Journal of Iranian Review for UN Studies, Volume 4, Issue 1, 2023,
PP 101-135. (in Persian)

9. Bhat, S. S. “A Study of the Issue of ‘Relevant Rules’ of International Law for the Purposes of
Interpretation of Treaties under Article 31(3) (c¢) of the Vienna Convention on the Law of
Treaties”, International Community Law Review, Volume 21, Issue 2, 2019, PP 190-219.

10. Dirk, P. “Lex Specialis Derogate Legi Generali/Genralia Specialibus Non Derogant”, In: Klingler,
Joseph, Yuri Parkhomenko and Constantionos Salonidis (eds.), Between the Lines of the Vienna
Convention? United Kingdom: Wolters Kluwer, First Edition, 2019, PP 161-196.

11. Habibi, Homayoun and Saleheh Ramezani, “Customary International Law: A Source of
Substantive Rules in the Framework of the International Criminal Court,” Journal of Criminal
Law and Criminology Research, Volume 10, Issue 19, 2022, PP 36-7. (in Persian)

12. Jia, B. B. “The Relations between Treaties and Custom”, Chinese Journal of International Law,
Volume 9, Issue 1, 2010, PP 81-109.

13. Linderfalk, U. “Who Are ‘The Parties’? Article 31, Paragraph 3 (C) OF The 1969 Vienna
Convention and the ‘Principle of Systemic Integration, Revisited”, Netherlands International Law
Review, Volume 55, Issue 3, 2008, PP 343-364.

oy



VEF Lol Yo lods YAs 0 SBsi> Oligiss aslila

14.

15.

16.

17.

18.

19.

20.

21.

22.

McLachlan, C. “The Principle of Systemic Integration and Article 31(3) (c¢) of the Vienna
Convention”, International and Comparative Law Quarterly, Volume 54, 2005, PP 279-320.
Najandi Manesh, Heybatollah and Hajar Ra’ei Dehghhi, “The Relationship between Subsequently
Custom and Treaty within the Framework of Article 10 of the Statute of the International Criminal
Court”, The Quarterly Journal of Public Law Research, Volume 19, Issue 58, 2018, PP 137-163.
(in Persian)

Nouri, Mehrdad, Sayyed Bagher Mir Abbasi and Abdolna’eim Shahriari, “The Role of Treaties in
the Development of Customary Law”, Journal of Iranian Political Sociology, Volume 5, Issue 4,
2022, PP 422-443. (in Persian)

Pellet, A. “Canons of Interpretation under the Vienna Convention”, In: Between the Lines of the
Vienna Convention? Klingler, Joseph, Yuri Parkhomenko and Constantionos Salonidis (eds.),
United Kingdom: Wolters Kluwer, First Edition, 2019, PP 1-12.

Salari, Asma and Sasan Seyrafi, “The Role of International Law Rules in Interpretation of the
WTO Agreements”, Journal of Encyclopedia of Economic Law, Vol. 22, Issue 29, 2022, PP 289-
319. (in Persian)

Samson, M. “High Hopes, Scant Resources: A Word of Skepticism about the Anti-Fragmentation
Function of Article 31 (3) (C) of the Vienna Convention on the Law of Treaties”, Leiden Journal
of International Law, Volume 24, Issue 3, 2011, PP 701-714.

Sands, P. “Treaty, Custom and the Cross-fertilization of International Law”, Yale Human Rights
& Development Law Journal, Volume 1, 1998, PP 85-105.

Virzo, R. “The General Rule of Interpretation in the International Jurisprudence Relating to the
United Nations Convention on the Law of the Sea”, In: Del Vecchio, Angela and Roberto Virzo,
(eds.), Interpretations of the United Nations Convention on the Law of the Sea by International
Courts and Tribunals, Switzerland: Springer, 2019, PP 15-40.

Zar-Neshan, Shahram, “Relationships between Treaties and Custom in International Law based
on the Role of Treaties in the Process of Formation of Customary Law” In: Zamani, Sayyed
Ghasem (ed.), International Community and International Law in the 21™ Century: Collected
Essays in Honor of Professor Mohammad Reza Zia’ei Bigdeli, Tehran: The SD Institute of Law
Research & Study, 2016, PP 131-141. (in Persian)

Documents

23.
24.

25.

26.

27.

28.

29.

30.

Charter of the United Nation, 26 June, 1945, Entry into Force: 24 October 1945.

ILC, First Report on Formation and Evidence of Customary International Law, by Sir Michael
Wood, Special Rapporteur, A/CN.4/663, 17 May 2013.

ILC, Fragmentation of International Law: Difficulties Arising from the Diversification and
Expansion of International Law, Report of the Study Group of The ILC Finalized by Martti
Koskenniemi, A/CN.4/L.682, 13 April 2006.

ILC, Fragmentation of International Law: Difficulties Arising from the Diversification and
Expansion of International Law, Report of the Study Group of the ILC, A/Cn.4/L.702, 18 July
2006.

ILC, Second Report on Identification of Customary International Law, by Sir Michael Wood,
Special Rapporteur, A/CN.4/672, 22 May 2014.

ILC, Third Report on Identification of Customary International Law, by Sir Michael Wood,
Special Rapporteur, A/CN.4/682, 27 March 2015.

Report of the ILC, Fragmentation of International Law: Difficulties Arising from the
Diversification and Expansion of International Law, A/61/10, 1 May-9 June and 3 July-11 August
2006.

Report of the ILC, No. 10 (A/60/10), 5 August 2005.

oY



S 5l Shaales ks 1o (e Jllirs 5 olSol

31.

Cases

32.

33.
34.

35.
36.
37.
38.
39.
40.
41.

42.
43.

Vienna Convention on the Law of Treaties 1969, Adopted 23 May 1969, Entered Into Force 27
January 1980.

Amoco International Finance Corporation v. The Government of the Islamic Republic of Iran,
National Iranian Oil Company, National Petrochemical Company and Kharg Chemical Company
Limited, Iran-United States Claims Tribunal Case No 56, Partial Awards (Award No. 310-56-3)
14 July 1987.

Brita ECJ (CJ), C-386/08, ECLI: EUC:2010:91, [2010] ECR 1-1289.

Certain Questions of Mutual Assistance in Criminal Matters, (Djibouti/France), Judgment, 1.C.J
Reports 2008.

Council v Front Polisario, ECJ (Grand Chamber), C-104/16 P, ECLI: EU:C:2016:973.

ECtHR Al-Adsani v. United Kingdom (GC) AppNo35763/97, ECHR2001-XI.

ECtHR, Sabeh El Leil v France (GC) App No 34869/05, 29 June 2011.

ICTR, “The Prosecuter v. Jean-Paul Akayesu”, Trial Chamber, Judgement, Case No. (ICTR-96-
4-T), 2Septemper1998.

ICTR, “The Prosecutor v. Clement Kayshema and Obed Ruzindana”, Trial Chamber, Judgement,
Case No. (ICTR-95-1-T).

ICTR, “The Prosecutor v. Laurent Semanza”, Trial Chamber, Judgment, Case No. (ICTR-97-20T),
15 May 2003.

Oil Platforms Case (Iran v. United States of America) (Merits) International Court of Justice, I.C.J.
Reports 2003, para. 18 (b).

Territorial Dispute (Libyan Arab Jamahiriya v. Chad), Judgment, I1.C.J. Reports 1994.

United States — Definitive Anti-Dumping and Countervailing Duties on Certain Products from
China, Appellate Body Report, 11 March 2011 (WT/DS379/AB/R).

of



