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Inheritance of a Child Resulting From a Mistake in Medical Fertility
in Iran, England and France

Ghafour Khoeini!, Faezeh Akhoondi’

ABSTRACT

Medical fertility treatments have recently gained widespread acceptance among couples worldwide and are
considered among the most innovative and popular reproductive technologies. Despite their growing
popularity, these treatments encompass complex social, cultural, and legal-judicial dimensions. In
particular, the mere use of infertility treatment methods often raises numerous legal ambiguities, primarily
because Iranian law does not comprehensively address contractual aspects of infertility treatments, leaving
involved parties facing significant legal uncertainties. One critical issue pertains to errors that may occur
during various stages such as embryo preservation, freezing, thawing, or implantation in uterus. In cases of
effective errors, the financial consequences for medical fertility procedures become significant, including
considerations related to alimony and damages. Among these, inheritance rights stand out as a particularly
sensitive and complex issue. While other financial effects—such as child alimony and compensation—are
also noteworthy, this discussion will focus exclusively on the inheritance rights of children born through
medical fertility techniques. The question of whether inheritance constitutes a legal right or a legal rule, as
well as the exclusivity of its causes and obstacles, has led to divergent opinions in the field of child
inheritance. This is especially pertinent in cases of heterologous fertilization, where a third-party donor
intervenes outside the couple. An essential question arises: does a child born from a donation possess
inheritance rights in the event of effective mistake, and if so, who does he inherit from? Specifically, in the
absence of explicit regulations in "Embryo Donation Method to Infertile Couples" law of Iran, there remains
considerable ambiguity. This ambiguity is compounded by the lack of clear legislative guidance, prompting
reliance on reliable jurisprudential sources and fatwas. It is noteworthy that jurists and religious scholars
often differ on issues related to the inheritance rights of children born from embryo, fetus, or surrogate
pregnancies. Consequently, no consensus exists on the matter. This study, employing both library research
and online data, adopts a descriptive-analytical approach to explore the hypothesis that Article 864 of the
Iranian Civil Code, which emphasizes the principle of causal heirs, provides the most appropriate and
legally consistent framework for inheriting children born from donor techniques, particularly in the context
of heterologous fertilization. This approach appears to face the fewest jurisprudential and legal challenges,
given that neither Islamic law nor national legislation officially recognizes depriving a child of inheritance
due to a procedural or medical error. In essence, inheritance fundamentally depends on lineage and
causality. Obstacles to inheritance, such as swearing, blasphemy, murder, or being born of adultery, are
well-codified under Articles 880 onward of the Civil Code, leaving little room for expansion. Conversely,
reasons for inheritance—such as Jarira's guarantee, allegiance of emancipation, and allegiance of
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leadership—have historically been adaptable and evolve in accordance with societal needs. Accordingly,
the possibility of modifying, removing, or replacing existing cause including donor gametes and embryo
appears legally and religiously permissible since such innovations reflect child's best interests and benefits.
In English and French law, the reasons for inheritance include lineage and cause, but adoption is also a
cause of inheritance in French law. Therefore, from the perspective of the reasons for inheritance, they have
similarities with Iranian law. However, in these two legal systems, by using the theory of judicial parentage
and recognizing the child resulting from the donation as a natural and legal child, they have temporarily
prevented further challenges, while denying the biological and natural identity of the child—an approach
that raises long-term concerns about the child's interests because child's biological identity is not a matter
removed or changed by parties agreement. This issue has not been considered in systems such as England
and France, or at least it has been shown to be very unimportant, and the primary and main priority is the
child's belonging to the recipient family. This neglect of the truth and biological identity of the child will
certainly present serious problems to the social order and system. Thus, in case of effective mistakes, the
only desirable protection that can be seen in other legal systems, including England and France, is the
provision of numerous protective institutions that will protect the child from possible physical and mental
dangers, and undoubtedly, the capacity of an efficient and advanced compensation system can provide
desirable protection to the victim of an effective mistake. Certainly, from this perspective, the English and
French legal systems can be a model to some extent and provide effective protection for the rights of the
child resulting from donation by localizing the protective systems.
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!. Sloan, B. Borkowski's law of succession, Oxford University Press, 2017.p 26.
2, Family Law Reform Act 1987 s. 27(3): Nothing in this section shall affect the succession to any dignity
or title of honour or render any person capable of succeeding to or transmitting a right to succeed to any
such dignity or title.
3. Human Fertilisation and Embryology Act 1990 s. 28(2) If (a)at the time of the placing in her of the
embryo or the sperm and eggs or of her insemination, the woman was a party to a marriage, and (b)the
creation of the embryo carried by her wasnot brought about with the sperm of the other party to the marriage,
then, subject to subsection ...
4.5, 28(6): Where— (a)the sperm of a man who hadgiven such consent as is required by paragraph 5 of
Schedule 3 to this Act was used for a purpose for which such consent was required, or (b)the sperm of a
man, or any embryo the creation of which was brought about with his sperm..

g Sy it adlllas (gl 2
Rachel F. S., Heenan J. R. “Finally fit for purpose? The Human Fertilization and Embryology Act 2008”.
Journal of Social Welfare and Family Law, Volume 32, Issue 3, 2010, PP 275-286.
6, Human Fertilisation and Embryology Act 1990 s. 27(1): The woman who is carrying or has carried a
child as a result of the placing in her of an embryo or of sperm and eggs, and no other woman, is to be
treated as the mother of the child.
7. Herring,Jonathan. family law, Oxford university Press, 2000, P 267-271.
8, https://www.judiciaryni.uk/judicial-decisions/2010-nigb-108: A (A minor) and B (A Minor) by C their
mother and next Friend v A Health and Social Services Trust
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2. Human Fertilisation and Embryology Act 1990.
Section 44: Civil liability to child with disability. (1)After section 1 of the M1Congenital Disabilities (Civil
Liability) Act 1976 (civil liability to child born disabled) there is inserted— “1 AExtension of section 1 to
cover infertility treatments...
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. Human Fertilization and Embryology Authority: HFEA
. AMP Vigilance _ Fiche retour d’expérience sur les erreurs d’identification en AMP.mars 2020, P 1.
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2, article 731: La succession est dévolue par la loi aux parents et au conjoint successibles du défunt dans les
conditions définies ci-apres.

3. L'adopté et ses descendants ont, dans la famille de 1'adoptant, les droits successoraux prévus au chapitre
I du titre Ier du livre II1.
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5.King A. E. “Solomon revisited: assigning parenthood in the context of collaborative reproduction”. UCLA
Women’s Law Journal, Volume 5, Issue 2, 1995, P 349 (https://doi.org/10.5070/L352017624).

Nicolas-Maguin, Marie-France. “Droit de la filiation et procréation médicalisée : une coexistence difficile”,
Droit et Cultures, Issue 51, 2006, PP 126- 127.

6. article 342-9: En cas d'assistance médicale a la procréation nécessitant 'intervention d'un tiers donneur,
aucun lien de filiation ne peut €tre établi entre 'auteur du don et I'enfant issu de l'assistance médicale a la
procréation.Aucune action en responsabilité ne peut étre exercée a l'encontre du donneur.

7. Cette stérilité était pergue comme un handicap qu’il ne fallait pas révéler : voir F. Dreifus-Netter, « La
filiation de I’enfant issu de I’un des membres du couple et d’un tiers », préc. et A. Batteur, « Secrets autour
de la conception de I’enfant », Mélanges en I’honneur de Philippe Malaurie, Defrénois, 2005, P 15.
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!, https://donsdegametes-solidaires.fr/nos-actions/

« Dons de gamétes solidaires » est une association a but non lucratif loi 1901 fondée en juillet 2019.

29250 4iaS g 35 dlagpdye slapleils § Cusl (g (ole5 45K g (i «Sldl 15" Silig b g ol e steS
comité national de suivi du plan ministériel « Procréation, Embryologie et Génétique humaines » (comité
mis en place par I’Agence de la biomédecine)

2, LOI no 2021-1017 du 2 aoiit 2021 relative a la bioéthique

3, Jean-Jacques Lemouland, La filiation de ’enfant issu d’une assistance médicale a la procréation aprés
la loi du 2 aonit 2021, 2022. Last seen: 2024/ 01/ 15/
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