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7. For discussion, see: Part |l below.

8. We elaborate on this in Part |l below.
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9. The classic taxonomy of Calabresi and Melamed would categorize this shift as a
substitution of the property-rule protection for a liability rule. See: Guido Calabresi,
Guido & Melamed, «A. Douglas Property Rules, Liability Rules, and Inalienability:
One View of the Cathedral», 85 HARV. L. REV. 1089, 1092-93, 1105-07 (1972). For
a detailed discussion of the possibility and desirability of such substitutions, see: Bell,
Abraham & Parchomovsky, Gideon, «Pliability Rules», 101 MICH. L. REV. 1, 59-64
(2002).
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10.17 U.S.C. § 102.
11. See: Feist Pubs., Inc. v. Rural Tel. Svc. Co., Inc., 499 U.S. 340, 345 (1991).
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12. /d.

13. MAI Systems Corp. v. Peak Computer, Inc., 991 F.2d 511 (9th Cir. 1993).

14. Id., at 518 «[B]y showing that Peak loads the software into the RAM and is then
able to view the system error log and diagnose the problem with the computer, MAI
has adequately shown that the representation created in the RAM is ‘sufficiently
permanent or stable to permit it to be perceived, reproduced, or otherwise
communicated for a period of more than transitory duration».

15. 35 U.S.C. § 103. See also: Merges Robert P. & Nelson Richard R., On the
Complex Economics of Patent Scope, 90 COLUM. L. REV. 839, 844 (1990); «To be
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patentable an invention must meet all the statutory requirements for patentability:
novelty, utility and nonobviousness».
16. 35 U.S.C. § 101. See also: In re Fisher, 421 F.3d 1365, 1371 (Fed. Cir. 2005).
Additionally, the invention must be workable, as inoperative or nonsensical inventions
will not be considered useful. See: CFMT, Inc. v. Yieldup Intern. Corp., 349 F.3d
1333, 1339 (Fed. Cir. 2003).
oS u«:-r.h Y
15. 35 U.S.C. § 102. Opderbeck, David W., «Patent Damages Reform and the Shape
of Patent Law», 89B.U.L.REV,127,168(2009)
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practical advantages. see: infra note 47.
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Beebe, Barton, «An Empirical Study of U.S Copyright Fair Use Opinions»,1978-
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24. See: Gibson, James, «Risk Aversion and Rights Accretion in Intellectual Property

Law», 116 YALE L.J. 882 (2007).

25. /d., at 888-906.

26.17 U.S.C. § 302.

27. See: Eldred v. Ashcroft, 537 U.S. 186, 256 (2003) (Breyer, J., dissenting).
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29. Bright Tunes Music Corp. v. Harrisongs Music, 420 F.Supp. 177, 179 (S.D.N.Y.

1976).

30. Bright Tunes, 420 F. Supp. at 180-81 (holding George Harrison liable for

subconsciously infringing the copyright in the plaintiffs song); Three Boys Music
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Corp. v. Bolton, 212 F.3d 477, 482-85 (9th Cir. 2000) (affirming imposition of liability
for subconscious copying). For criticism see: Arewa, Olufunmilayo B., «The
Freedom to Copy:Copyright, Creation and Ontext», 41 U.C. DAVIS L. REV. 477,
531-39 (2007).

31. See, e.g., Fagundes, David, Crystals in the Public Domain, 50 B.C. L. REV. 139,
152 (2009) («Direct copyright infringement remains a strict liability offense, and even
a relatively minor unauthorized use can result in major liability if the owner has
registered the work and chooses to claim statutory damages»).

32. See: Gibson, supra note 22, at 887.

33. See: 17 U.S.C. §§ 502-505.
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34.17 U.S.C. § 504.
35.17 U.S.C. § 502.

36. Gibson, supra note 22, at 943.

37. Id. Gibson notes that plaintiffs take advantage of courts’ willingness to issue
preliminary injunctions in order to «keep cases from reaching a substantive ruling
that might clarify feedback-fueling gray areas».

38.17 U.S.C. § 504.

39.17 U.S.C. § 504(b).

40. 17 U.S.C. § 504(c)(2). If the infringement is not willful, the maximum amount a
plaintiff can collect is $30,000. 17 U.S.C. § 504(c)(1).
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41.17 U.S.C. § 503.

42. See, e.g., Tehranian, John, «Infringement Nation: Copyright Reform and the
Law/Norm Gap», 2007 UTAH L. REV. 537, 543-48 (attesting that copyright protection
and liability for copyright infringement are excessive).

43. Benkler, Yochai, «Free as the Air to Common Use: First Constraints on Enclosure
of the Public Domain», 74 NYU L. REV. 354 (1999).

44. Samuleson, Pamela, «The Copyright Grab, WIRED, Jan. 1996», available at:
http://www.wired.com/wired/archive/4.01/white.paper.html.

45. Law Rence Lessig, The Future of Ideas: The Fate of The Commons in A
Connected World (2001).
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46. Siva Vaidhynathan, Copyrights and CopyRongs: The Rise of Intellectual Property
and How it Threatens Creativity (2001).
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47. Cf. Parchomovsky, Gideon, & Stein, Alex, « Torts and Innovation», 107 MICH. L.
REV. 285 (2008) (conceptualizing tort liability rules as taxes and subsides for
innovators, on the one hand, and for replicators and users of conventional
knowledge, on the other hand, and calling for the removal of rules that chill
innovation).

48.U.S. Const., Art. 1, sec. 8.
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51. See, e.g., Liebowitz, S.J., Copyright Law, Photocopying, and Price
Discrimination, 8 RES. L. & ECON. 181, 184 (associating copyright ownership with
pricing monopoly); Kitch, Edmund W., «Elementary and Persistent Errors in the
Economic Analysis of Intellectual Property», 53 VAND. L. REV. 1727, 1728 & n.1 & 2
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(2000) (same). See also: Yoo, Christopher S., «Copyright and Product
Differentiation», 79 N.Y.U. L. REV. 212 (2004) (arguing for a model of imonopolistic
competition) for copyrights); Abramowicz, Michael, «A Theory of Copyright's
Derivative Right and Related Doctrines», 90 MINN. L. REV. 317 (2005).

52. See: Tollison, Robert T., Rent-Seeking: A Survey, 35 KYKLOS 575 (1982).

53. Fred McChesney succinctly described it as "money for nothing". See:
Mcchesney, Fred, Money for Nothing: Politicians, Rent Extraction and Political
Extertion (1997).

54. See: Litman, Jessica, «Copyright, Compromise, and Legislative History», 72
CORNELL L. REV. 857, 903 (claiming that in considering the 1976 Copyright Act,
Congress heavily relied on industry specialists); Litman, Jessica, «Revising Copyright
Law for the Information Age», 75 OR. L. REV. 19, 22-23 (1996) (demonstrating
copyright laws’ bias in favor of industry players).
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55. Professor Lessig termed the legislation the (Mickey Mouse Protection Act. See:
Lessig, Lawrence, «Copyright’s First Amendment», 48 UCLA L. REV. 1057, 1065
(2001); See also: Lessig, Lawrence, «How | Lost the Big One», 2004-APR LEGAL
AFF. 57, 58 (2004).
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59. Lemley, supra note 56, at 144-47. See also: Easterbrook, Frank H., «Foreword:
The Court and the Economic System», 98 HARV. L. REV. 4, 11 (1984).
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60. See: Hughes, Justin, «The Philosophy of Intellectual Property», 77 GEO. L.J.
287, 297-310 (providing an insightful and comprehensive account of labor-based
justifications of intellectual property); See also: Swack, Cheryl, «Safeguarding Artistic
Creation and the Cultural Heritage: A Comparison of Droit Moral between France and
the United States», 22 COLUM. J.L. & ARTS 361 (1998).
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61. This methodology originates from Bierschbach Richard A., & Stein, Alex,
«Overenforcement», 93 GEO. L.J. 1743 (2005); See also: Stein, Alex, Foundations
of Evidence Law 17-25, 118-53 (2005) (explicating the capacity of evidentiary rules to

optimize law-enforcement by allocating the risk of error in adjudicative factfinding).
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62. Bleistein v. Donaldson, 18 U.S. 239, 251 (1903).
63. /d., at 253 (1903) (Harlan, J., dissenting).
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65. See, e.g., Leval, Pierre N., «Toward a Fair Use Standard», 103 HARV. L. REV.
1105, 1111 (1990) (demonstrating that transformativeness is critical to whether a use
"fulfilled the objective of copyright law to stimulate creativity" and arguing that
creative use might be justified despite a copyright owner’s objection).
66. For one such example, see: Bright Tunes Music Corp. v. Harrisongs Music, 420
F.Supp. 177 (S.D.N.Y. 1976); see also infra note 65.
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67. See, e.g., Metro-Goldwyn-Mayer Studios Inc. v. Grokster, Ltd., 545 U.S. 913
(2005) (relying on expert testimony to determine success on the market); Three Boys
Music Corp. v. Bolton, 212 F.3d 477, 485 (9th Cir. 2000) (stating that «[t]he extrinsic
test [of works’ substantial similarity] often requires analytical dissection of a work and
expert testimony».

(citing Apple Computer, Inc. v. Microsoft Corp., 35 F.3d 1435, 1442 (9th Cir.1994)));
Repp v. Webber, 132 F.3d 882, 887 (2d.Cir. 1997) (relying on expert testimony in
determining «harmonic similarity» between musical works); Sid and Marty Krofft
Television Productions, Inc. v. McDonald’s Corp., 562 F.2d 1157, 1164 (9th Cir.
1977) (relying on expert testimony for a finding of similarity); See also: Sturdza v.
United Arab Emirates, 281 F.3d 1287, 1300 (D.C. Cir. 2002) (observing that courts
adjudicating copyright cases increasingly rely on experts).

68. See: Stein, supra note 59, at 143-53.

69. See: Aoki, Keith, «Contradiction and Context in American Copyright Law», 9
CARDOZO ARTS & ENT. L. J. (1991) (discussing systems that allow protection for
exceptional creativity and defining exceptional creativity).
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70. See: Cohen, Julie E., «Copyright, Creativity, Catalogs: Creativity and Culture in
Copyright Theory», 40 U.C. DAVIS L. REV. 1151, 1151 (2007) ((Clreativity is
universally considered a good that copyright law should promote.»).

71. See, e.g., Luck’s Music Library, Inc. v. Ashcroft, 321 F.Supp. 2d 107, 118 (D.D.C.
2004), affd sub nom. Luck’s Music Library, Inc. v. Gonzales, 407 F.3d 1262 (D.C.
Cir. 2005) (describing originality as requiring independent creation and qust a scintilla
of creativity»).
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72. See: Lemley, Mark A., «Property, Intellectual Property, and Free Riding», 83
TEX. L. REV. 1031 (2005) (discussing prevention of free-riding in intellectual
property).

73. See, e.g., Hurt Robert M., & Schuchman, Robert M., «The Economic Rationale
of Copyright», 56 AM. ECON. REV. (Papers & Proc.) 421, 425 (1966) («The general
welfare will ... be enhanced by enacting copyright legislation which encourages the
creation and publication of manuscripts that otherwise would not have come into
existence)).

74. See: Hughes, supra note 58. For the most recent philosophical defense of this
claim, see: Peterson, Jonathan, «Lockean Property and Literary Works», 14 LEGAL
THEORY 257 (2008).

75. See: Parchomovsky Gideon, & Siegelman, Peter, « Towards an Integrated Theory
of Intellectual Property», 88 VA. L. REV. 1455 (2002) (By creating and enforcing
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exclusive rights in intellectual goods, copyrights... not only stifle unauthorized
copying, but also enable authors and inventors to charge for the use of their works:).
76. See: Merrill, Thomas W., & Smith, Henry E., Property: Principles and Policies
165-75 (2007) (stating and explaining the principle of accession in property law).
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77. See, e.g., Landes William M., & Posner, Richard A., «An Economic Analysis of
Copyright Law», 18 J. LEGAL STUD. 325, 355 (1989).

78. See, e.g., Harmon, Robert L., Patents and The Federal Circuit 417 (8th ed.
2007).

79. For discussions of the doctrine of reverse equivalents in modern patent law, see:
4 Donald S. Chisum, Patents, PATENTS (MB) §18.04[4] (Nov. 1994); Pigott, Jr.,
Charles F., Equivalents in Reverse, 48 J. PAT. OFFICE SOC’Y 291 (1966).
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80. Graver Tank & Mfg. Co. v. Linde Air Prods. Co., 339 U.S. 605, 608-09 (1950).

81. See: Fromer, Jeanne C., «Claiming Intellectual Property», 76 U. CHI. L. REV.
(forthcoming 2009) (distinguishing between the peripheral protection of patents and
the exemplar-focused protection of copyright).

82. Suntrust Bank v. Houghton Mifflin Co., 268 F.3d 1257 (11th Cir. 2001).

83. See, e.g., Gessner, Sarah, «The Wind Done Gone, the Law Done Wrong?: Fair
Use and the First Amendment in Suntrust Bank v. Houghton Mifflin Co.», 35 CONN
L. REV. 259 (2002) (referring to Suntrust Bank as the «Wind Done Gone» case);
Einhorn, Michael A., «Miss Scarlett's License Done Gone!: Parody, Satire, and
Markets», 20 CARDOZO ARTS & ENT. L. J. 589 (2002) (same).

84. Randall, Alice, The Wind Done Gone: A Novel (Houghton Mifflin, 2001).

85. Mitchell, Margaret, Gone With The Wind (Macmillan, 1936).

86. Suntrust Bank, 268 F.3d at 1259.
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110. See: 17 U.S.C. § 101 (defining «derivative work» as «a work based upon one or
more preexisting works, such as a translation, musical arrangement, dramatization,
fictionalization, motion picture version, sound recording, art reproduction, abridgment,
condensation, or any other form in which a work may be recast, transformed, or
adapted»);, Micro Star v. FormGen Inc., 154 F.3d 1107, 1110 (9th Cir. 1998)
(attesting that the definition of «derivative work» in 17 U.S.C. § 101 is «hopelessly
overbroad» because all works borrow something from prior art, and holding that only
substantial incorporation of preexisting materials will make a work «derivative.
(citing Litchfield v. Spielberg, 736 F.2d 1352, 1357 (9th Cir. 1984)); Gates Rubber
Co. v. Bando Chemical Indus., Ltd., 9 F.3d 823, 839 (10th Cir. 1993) (explaining that
a court decision on whether an incorporation of preexisting material was substantial
enough to make the work derivative requires «a qualitative rather than a purely
quantitative analysis.» (citing Whelan Associates v. Jaslow Dental Laboratory, Inc.,
797 F.2d 1222, 1245 (3d Cir. 1986)).
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111.17 U.S.C. § 103(b); See also: CMM Cable Rep, Inc. v. Ocean Coast Props., 97
F.3d 1504, 1515 (1st Cir. 1996) (observing that when an infringement allegation is
comprised of a complaint about an «expression that is not proprietary to plaintiff, then
an essential ingredient is lacking from plaintiff's prima facie case.»).

112. See: supra notes 9-10 and accompanying text.

113. Id.
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114. In determining the appropriate compensation amounts, courts can rely on expert
witnesses.

115. See: 4 Nimmer's Copyright, § 13.03[A] at 13-27 (2003) (discussing difficulties of
the dissection analysis and other methods courts use in determining works’
similarity); See also: Brashears-Macatee, Sarah, «Total Concept and Feel or
Dissection?: Approaches to the Misappropriation Test of Substantial Similarity», 68
CHI-KENT L. REV. 913 (1993) (discussing courts’ applications of the dissection
analysis).

116. For authoritative formulation and application of the dissection analysis, see:
Apple Computer, Inc. v. Microsoft Corp., 35 F.3d 1435 (9th Cir. 1994). For other
cases in which courts relied on the dissection method, see: Concrete Mach. Co. v.
Classic Lawn Ornaments, 843 F.2d 600, 608-09 (1st Cir. 1988); Mattel, Inc. v. Azrak-
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Hamway Intll, Inc., 724 F.2d 357 (2d Cir. 1983); Eden Toys, Inc. v. Marshall Field &
Co., 675 F.2d 498 (2d Cir. 1982); Conan Properties, Inc. v. Mattel, Inc., 712 F. Supp.
353 (S.D.N.Y. 1989); Farmers Indep. Tel. Co. v. Thorman, 648 F. Supp. 457 (W.D.
Wis. 1986).

117. Stein, supra note 59, at 219-25

118. Id.

119. See: supra note 66 and accompanying text.

120. /d.
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123. /d., at 1546.

124. See: Teter, Timothy S., Note, «Merger and the Machines: An Analysis of the
Pro-Compatibility Trend in Computer Software Copyright Cases», 45 STAN. L. REV.
1061, 1063-65 (1993).

125. /d., at 1064.

126. /d., at 1067.

127. Bateman, 79 F.3d at 1537.
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134. See: Teter, supra note 122, at 1072 (relating compatibility and the merger

doctrine).

135. See: Teter, supra note 122, at 1062, 1098.

136. See: Menell, Peter S., An Analysis of the Scope of Copyright Protection for

Application Programs, 41 STAN. L. REV. 1045, 1101 (1989).

137. See: Teter, supra note 122, at 1066-71; Menell, id. at 1103.
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150. /d., at 291.

151. Feist Publications, Inc. v. Rural Tel. Serv. Co., 499 U.S. 340, 345-46 (1991 )-
152. Eldred v. Reno, 537 U.S. 186, 211 (2003); see also 1 NIMMER, supra note 113,
§§ 2.01[A]&[B].

153. 1 NIMMER, supra note 113, §§ 2.01[A]&[B].

154. Acuff-Rose, 988 F. Supp. at 296.

155. Id.
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201. Melville, Herman, Hawthorne and His Mosses, The Literary World, 17 and 24
August 1850, available at: http://www.ibiblio.org/eldritch/ nh/hahm.html.
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