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Article 1 of UNCITRAL Model Law on Electronic Commerce under the title of "Sphere
of application” specifies as follows:
"This Law applies to any kind of information in the form of a data message used in
the context of commercial activities".
The term “commercial” should be given a wide interpretation so as to cover matters
arising from all relationships of a commercial nature, whether contractual or not.
Relationships of a commercial nature include, but are not limited to, the following
transactions:
any trade transaction for the supply or exchange of goods or services; distribution
agreement; commercial representation or agency; factoring; leasing; construction of
works; consulting; engineering; licensing; investment; financing; banking; insurance;
exploitation agreement or concession; joint venture and other forms of industrial or
business cooperation; carriage of goods or passengers by air, sea, rail or road.”
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ELECTRONIC COMMERCIAL AND NON-COMMERCIAL TRANSACTIONS,
PENALTIES FOR UNLAWFUL USE THEREOF, AND OTHER PURPOSES
Section 5. Sphere of Application. - The Act shall apply to any kind of electronic data
message and electronic document used in the context of commercial and non-
commergcial activities to include domestic and intemational dealings, transactions,
arrangements, agreements, contracts and exchanges and storage of information.
http://www. lawphil. net/ statutes/ repacts/ ra2000/ ra_8792_2000. htm! {Accessed
February 2012).
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http:/iwww.blc- burma. org/ html/ myanmar%20law/ Ir_e_mi04_05.htm (Accessed
February 2012).
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19. Electronic Mail (E-Mail).
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20. Distance Contracts

21. See Viscasiilas, der Pilar Perales Contract Conclusion Under CISG, 16 J. Law &
Commerce (1997), pp. 319-21; Snijders, Henk, The moment of effectiveness of e-
mail notices, in E-commerce Law: National and Transnational Topics and
Perspectives (Henk Snijders and Stephen Weatherill eds., 2003) at 79-80; Zweigert
K. and Kdtz, H., An Introduction to Comparative Law (Transiated by Tony Weir), 3rd
Rev. ed., 1998, at 316; The Restatement (Second) of Contracts, § 63; Watnick,
Valerie, Electronic Formation of Contracts and the Common law Mailbox Rule, 56
Baylor L. Rev., 2004, fn. 190. See also the following English and American Cases:
Entores Ltd. v. Miles Far East Corporation [1955] 2 QB 327; Adams v. Lindsell {(1818)
1 B. & Ald. 681, 106 ER 250; Dunlop v. Higgins (1848) 1HLC 381.

Mactier's Administrators v. Frith 6 Wend. 103 (N.Y. 1830); Morrison v, Thoelke 155
So. 2d 889-899 (Fla. Dist. Ct. App. 1963); Linn v. Employers Reinsurance Corp., 139
A. 2d 638, 640 (Pa. 1598); Dick v. United States, 82 F. Supp. 326 (Ct.Cl. 1949);
Rhode Island Tool Co. v. United States, 128 F. Supp. 417 (Ct. Cl. 1955).

22, Declaration Theory.

23. Dispatch Theory.

24, Receipt Theory.

25. Information Theory.
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26. Latec Finance Pty Lid v Knight [1969] 2 NSWR 79 at 81. See also Carlill v
Carbolic Smokeball Co [1892] EWCA Civ 1; [1893] 1 QB 256 at 269; Felthouse v
Bindley [1862] EngR 931; (1862) 11 CBNS 869; 142 ER 1037; Re National Savings
Banks Assn (Hebb's Case) (1867) LR 4 Eq 9; Tallerman and Co Pty Ltd v Nathan's
Merchandise (Vic) Pty Ltd [1957] HCA 10; (1957) 98 CLR 93; Bressan v Squires
[1974] 2 NSWLR 460; Tenas Steamship Co Ltd v Owners of the Motor Vessel
‘Brimnes’ (The Brimnes) [1974] EWCA Civ 15; [1974] 3 All ER 88 at 115; Tinn v
Hoffman & Co (1873) 29 LT 271 at 279 and Carlill v Carbolic Smokebail Co [1892]
EWCA Civ 1; [1893] 1 QB 256.

27. Article 15. Time and place of dispatch and receipt of data messages

{1) Unless otherwise agreed between the originator and the addressee, the dispatch
of a data message occurs when it enters an information system outside the control of
the originator or of the person who sent the data message on behaif of the originator.
(2) Unless otherwise agreed between the originator and the addressee, the time of
receipt of a data message is determined as follows:

(a) if the addressee has designated an information system for the purpose of
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receiving data messages, receipt occurs:
(i) at the time when the data message enters the designated information system; or
(ii) if the data message is sent to an information system of the addressee that is not
the designated information
system, at the time when the data message is retrieved by the addressee;
{b) if the addressee has not designated an information system, receipt occurs when
the data message enters an information system of the addressee.
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28. Report of the Working Group on Electronic Commerce on the Work of its 42nd
session (Vienna, 17-21 November 2003) (A/CN.9/546), p. 103.
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38. The New Collins Dictionary and Thesaurus, Collins London and Glasgow, 1990.
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40, Article 2 Definitions: b) “Originator™: The original source of data message by
whom, or on whose behalf, the data message have been generated or sent but it
does not include a person acting as an intermediary with respect to that “data
message”.
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41. Electronic Transactions: Any exchange, communication, contracting or other
procedure, performed or executed, wholly or partially, by electronic means (Saudi
Arabia, Electronic Transactions Protection Law, Law issued by Royal Decree No.
(M/8) 8 Rabi’ I- 1428H - 26 March 2007).
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42. Electronic: Technology based on using electrical, electromagnetic, optical or
similar capabilities (Saudi Arabia, Electronic Transactions Protection Law, Law
issued by Royal Decree No. (M/8) 8 Rabi’ |- 1428H — 26 March 2007).

43. ELECTRONIC COMMERCE BILL 2006 ENACTED by the Pariiament of Malaysia
as follows:

Interpretation

5. In this Act, unless the context otherwise requires —

"electronic® means the technology of utilizing electrical, optical, magnetic,
electromagnetic, biometric, photonic or other similar technology.

44, “electronics’ means the application of an electron-based means, an electrical
means, an electromagnetic means or any other means of similar nature and shall
include the application of an optical means, a magnetic means or a device involving
the application of the aforesaid means”.
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45. (4) Unless otherwise agreed between the originator and the addressee, a data
message is deemed to be dispatched at the place where the originator has its place
of business, and is deemed to be received at the place where the addressee has its
place of business. For the purposes of this paragraph:
(a) if the originator or the addressee has more than cne place of business, the place
of business is that which has the closest relationship to the underlying transaction or,
where there is no underlying transaction, the principal place of business;
(b) if the originator or the addressee does not have a place of business, reference is
to be made to its habitual residence.
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48. Incorporation by Reference.

49, EDI (Electronic Data Interchange).

50. See the United Nations Commission on Intemational Trade Law, UNCITRAL
Model Law on Electronic Commerce with Guide to Enactment, 1996, p. 22.
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51. See Earl Gray and Samitha De Silva, New Zealand's Proposed Electronic
Transactions Legislation: A Summary, C.T.L.R 49, 2001, at p. 49.
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53. UNCITRAL Model Law on Electronic Commerce, G.A. Res. 51/162, UN. GAOR,
Art. 5 (1996).
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54. UNCITRAL Model Law on Electronic Commerce, Article 5 bis. Incorporation by
reference (as adopted by the Commission at its thirty-first session, in June 1998)
“Information shall not be denied legal effect, validity or enforceability solely on the
grounds that it is not contained in the data message purporting to give rise to such
legal effect, but is merely referred to in that data message”.

"... In a number of jurisdictions, existing rules of mandatory law only validate
incorporation by reference provided that the following three conditions are met: (a)
the reference clause should be inserted in the data message; (b) the document being
referred to, e.g., general terms and conditions, shouid actually be known to the party
against whom the reference decument might be refied upon; and (c) the reference
document should be accepted, in addition to being known, by that party” (UNCITRAL
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- United Nations Documentation (Document Symbols):

AJ-: General Assembly

-ICN. .../-. Commission

-WG. ..J-: Working group

-fWP., ...: Working papers

AJCN.9/450;

AJ/CN.8/4486, paras. 14-24;

A/CN.SWG.IVIWP.74;

A/52/17, paras. 248-250;

AJCN.9/437, paras. 151-155;

A/CN.S/WP. 71, paras 77-93;

A/51/17, paras. 222-223;

AI/CN.9/421, paras. 109 and 114;

A/CN.SWG.IVWP.69, paras. 30, 53, 59-60 and 91;

AJCN.9/407, paras. 100-105 and 117;

A/CN.9YWG.IV/WP.66;

A/CN.9WG.IV/WP.B5;

AJ/CN.9/406, paras. 90 and 178-179;

A/CN.9/WG.IV/IWP.55, para. 109-113;

AJCN.9/360, paras. 90-95;

AJCN.O/WG.IV/WP.53, paras. 77-78;

AJCN.9/350, paras. 95-96;

A/CN.9/333, paras. 66-68.
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56. UNCITRAL Model Law on Electronic Commerce: "46-7. ... In a numker of

junisdictions, existing rules of mandatory law only validate incorporation by reference

provided that the following three conditions are met: (a) the reference clause should

be inserted in the data message; (b) the document being referred to, e.g., general

terms and conditions, should actually be known to the party against whom the

reference document might be relied upon; and (c) the reference document should be
accepted, in addition to being known, by that party™.
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57. Article 13. Attribution of data messages ...(3)" As between the originator and the
addressee, an addressee is entitled to regard a data message as being that of the
originator, and to act on that assumption, if:

(a) in order to ascertain whether the data message was that of the originator, the
addressee properly applied a procedure previously agreed to by the originator for
that purpose; or

(b) the data message as received by the addressee resulted from the actions of a
person whose relationship with the originator or with any agent of the originator
enabled that person to gain access to a method used by the originator to identify data
messages as its own”.
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