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Institue, 1984, 6-1, at 6-3,

12. See Delaume, G. R., Transnational Contracts, Booklet 6, 1989, at 21 et Seq; Williams,
Gregory, P., Coping with Acts of God, Strikes and Other Delights — The Use of Force Majeure
Provisions in Mining Contracts, 22 Rocky Mountain Mineral Law Institute, 1977, at 433,

13. See e.g, ICC Model form of Force Majeure Clause Pub. No. 421, 1985, Paris, ICC Pub.
5.A, 1-25; Article 34 of UNIDO Model Form Tutn-key Lump Sum Contract for the Construction
of a Fertilizer Plant (Prepared by the United Nations Indusrtial Development Organization, |
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the Grain and Feed Trade Association, 1987); FOSFA (Federation of Qils, Seeds and Fats
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14. Fontain, M., Les Clauses de Force Majeure dans les Contrats Internationaux, Droit et
Pratique du Commerce International, 1979, p. 469, Delaume, G., Excuse for Non-Performance
and Force Majeure in Economic Development Agreements, 10 Columbia Joumnal of
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1985, Kluwer Law and Taxation Publishers / Deventer-Netherlands-London-Boston, at 28 et
Seq.
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the Practice of the ICC Court of Arbitration 1 Joumal of Internatinnal Arbitration, 1984, at 221
(See also the cases cited in pp. 217 et Seq.).
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Lebeaupin v. Richard Crispin and Co.,*?

:.}de C“’f‘a: s McCardie u..ali

29, Matsoukis v, Priestman and Co., [1915]1 K.B. 681.

30. (1968]1 Lloyd’s Rep. 16,

31. Veitch, Edward, Contracts-Frustration-Force Majeure Clauses-Non-Availability of Market,
The Canadian Bar Review, 1976, 161, at 162.

32, 1192012 K.B. 714, at 720.
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33. Loc. Cit., at 718. In this regard is also a dicta in Angelia [1973]1 W.L.R. 210, at 230.
34, [1505] A.C. 93, at 96. CF. British Electrical Associated Industries (Cardiff) Ltd. v. Patly
Pressengs Lid., [1953]1 All E.R. 941 (A phrase in contract such as “Subject to Force Majeure”

was considered too vague).
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35. See Eastern Airlines, Inc. v. McDonnell Douglas Corp., 2F. 2d 957, 988 (5 th Cir. 1976);
Bumpus v. United States, 325 F. 2d 264, 266-267 (Toth Cir. 1963).

36. 186 F. 2d 219 (4 th Cir. 1950). See also Camnegie Steel Co. v. United States, 240 U.S. 156
(1916); Austin Co. v. United States, 314 F.2d 518 (Ct. Cl. 1963), cert. denied, 375 U.S. 830
(1965), New York Coal Co. v. New Pittsburgh Coal Co., 99 N.E. 198 (Ohio 1912). CF, In re
Arbitration between the Podar Trading Co. Ltd., Bombay and Francois Tagher Barcelona
[1949]2 K.B. 277, at 286.

37. Delaume, G.R., Transnational Contracts, op. cit., at 2. 08.
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38. See Silver v. White Star Coal Co., 190 Ky. 7, 226 S.W. 102 (1920); Bangor Peerless Siate
Co., v. Bangar Vein Slate Co., 270 Pa. 161, 113 A. 790 (1920).

39. Swalding, William, The Judicial Construction of Force Majeure Clauses (In McKendrick,
E., op. cit, 3, at 5); Williams, Gregory, P., Coping with Acts of God. Strikes, and Other
Delights-The Use of Force Majeure in Mining-Contracts, 22 Rocky Mountain Mineral Institute,
1976, 433, at 435.
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4{). For more detailed features of these kinds of contracts see: United Nations, Guidelines for
Contracting for Industrial Projects in Developing Countries, New York 1975; United Nations,
Guide on Drawing up International Contracts on Industrial Co-operation, New York, 1976;
United Nations, Features and Issues in Tum-key Contracts in Developing Countries; Technical
Paper, New York, 1983; United Nations, Guide For Drawing up Intemational Contracts on
Consulting Engineers, Including Some Related Aspects of Technical Assistance, New York,
1983; United Nations, Analysis of Engineering and Technical Assistance Consultancy Contracts,
Model form of Conditions of Contract For Process of Plants (Suitable For Lump Sum Contracts
in United Kingdom), 1968; United Mations, Guide on Drawing up International-Contracts For
Services Relating to Maintenance, Repair and Operation of Industrial and Other Works, 1987.
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41, See the related clause in Melville, L.W., Forms and Agrezments on Intellectual Property and
International Licensing, 3 rd Ed., 1979 (Revised in 1986}, at pp. 3A 20, 4C 32,
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42. Mclaren, Terrence F., and Marple Walter G., Licensing in Foreign and Domestic
Operations, Joint Ventures, Vol. 4, New York, 1958, Chapter 3, at 3. 02[9], 3-23.
43. Loc. Cit.
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44, See Berman, Harold, J., Excuse of Nonperformance in the Light of Contract Practices in
International Trade, Columbia Law Review, 1963, 63: p. 1431.

45, Benjamin, Pater, The ECE General Conditions of Sale and Standard Form Contracts,
Journal of Business Law, 1961, at 116.

46. Bockstiegel, Karl-Heins, Hardship, Force Majeure and Special Risks Clauses in
International Contracts (An Adaptation and Renegotiation of Contracts in International Trade
and Finance (Edited by Kluwer, N., Horn, 1985), at 162, 163,
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47. For example, see some of these standard clauses in David Yates and A.J, Hawkins,
Standard Business Contracts: Exclusions and Related Devices, Appendix 1, at 466-469. See also
pp. 256-261.

48. See Cartoon, Bernard, J., Drafting an Acceptable Force Majeure Clause, Journal of Business
Law, 1978, at 233; Hurst, Thomas, R., Drafting Contracts in an Inflationary Era, Univessity of
Florida Law Review, 1976, 28; at p. 900.

49, Cited in Cartoon, Bemnard, J., op. cit.
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50. See Clause 23 which Provides; “Force Majeure, Strikes, etc. — Sellers shalli not be
responsible for any delay in shipment of the goods ... occasioned by any Act of God, Strike,
Lockout, riot ot ¢ivil commotion, combination of workmen, breakdown of machinery, fire or any
cause comprehended in the terms of Force Majeure .,.” (Published, by Grain and Feed Trade
Association, effective 1 April 1987).
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§1. Wright, E.J., Legal Framework of Coal Trade in the Region, IBA/Law Asia Seminar,
Energy Law in Asia and the Pacific (Singapore 1982) 581, at 611; Wright, M.E., Effecis of
Changed Circumstances on Mineral and Petrofeum Sales Contracts, Australian Mining and
Petroleum Law Association Yearbook, 1984, 331, at 347.

52. Schmitthoff, C.M., Hardship and Intervener Clauses, The Journal of Business Law, 1980, p.
82.

53. Horn, N., Standard Clauses on Contract Adaptation in International Commerce (In the
Transnational Law of Intermational Commercial Transactions, Edited by Hom, N., and
Schmitthoff, 1982, Kluwer, Deventer: The Netherland, 111, at 132
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54. Wright, EJ., Legal Framework of Coal Trade in the Region, op. cit., p. 612; Peulinckx,
AH, Frustration, Hardship, Force Majeure, Imprévision, Wegtall der Geschaftsgrundlage,
Unmoglichkeit, Changed Circumstances, Journal of International Arbitration, 1986, 47, at 53.
55. Bemini, G., Techniques for Resolving Problems in Forming and Performing Long-Term
Contracts, New Delhi, 1975, 5 th International Arbitration Congress, CIVal,atCIVa3.

56. Goldberg, Victor, P., Toward an Expanded Economic Theory of Contract, Journal of

Economic Issues, 43, at 49 et Seq.
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§7. Bemini, G., op. cit.,, at pp. CIV a3, CIV a 6; Bemnini, G., Adaptation of Contracts, ICC
Congress Series No. 1 (VIIth International Arbitration Congress, Hamburg, June 7-11, 1982,
Kluwer, at 193 et Seq.; Bemnini, G., Adaptation During the Progress of [.ong-Term Contracts, 43
Arbitration, 1977, 51, at 63, 67.

5§8. Oppetit, L'adaptation des Contrats Intemationaux aux Changement de Circonstances: La
Clause de Hardship, 4 Journal de Droit International (Clunet) 1974, 784-814.

59, Willians, G.P., op. cit, at 450; Kelly, J, Commentary on Effects of Changed
Cirtcumstances on Mineral and Petroleum Sales Contracts, Australian Mining and Petrolenm
Law Association Yearbook, 1984, 389 at 363,
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60. Schmittoff, Clive, M., Hardship and Intervener Clauses, op. cit., at 85.

61. Oppetit, B., op. cit, at 784; Ommesiage, Van, Les Clauses de Force Majeure et
d'imprevision (Hardship) dans le Contrats Internationaux, Revue de Droit International et de
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