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~ Statement of Principles Applicable
to the Formation of General

Customary International Law

PART I: DEFINITIONS

1. Working definition

(i} Subject to the Sections which
follow, a rule of customary
international law is one which is
created and sustained by the constant
and uniform practice of States and
other subjects of international law in
their international legal relations, in
circumstances which give rise to a
legitimate expectation of similar

conduct in the future.

(iiy If a sufficiently extensive and

representative  number of States

paiiicipaie m such a praclive in a

consistent manner, the resulting rule
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is one of “general customary
international law”. Subject to Section
15, such a rule is binding on all
States.
(ili) Where a rule of general
customary international law exists,
for any particular State to be bound
by that rule it is not necessary to
prove either that State’s consent to it
or its belief in the rule’s obligatory or

{as the case may be) permissive

character.

2. Use of terms

(i} In this Statement, “rule(s)”

includes principles.

(i) “(Customary) rule” or “rule of
customary (intemational} law” in this
Statement means a rule of general

customary international law, unless
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the context otherwise requires.

(iii) In this Statement, “customary

(international) law” refers to the

corpus of such individual rules.

(iv) In this

act(s)”, “conduct”,

Statement, “(State)
“behaviour” or
‘“usage” are wholly neutral terms,
entailing no judgment asto whether
the acts or omissions in question are
declaratory or constitutive of a rule of
customary law, or neither. “Act”
connotes a single instance of conduct,
the other terms may, as the context
requires,

connote either a single

instance or a course of conduct.

v)

practice” is similar to (iv) above, save

In this Statement, “(State)

that there is an implication that the

conduct is of such a kind that it may
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in appropriate circumstances

evidence, or contribute to the

formation of, a customary rule.

(vi) In this Statement, “mere usage”
or “(mere) comity” means conduct
which, whilst possibly constant and
uniform, does not reflect or constitute
a customary rule.

(vii) In this Statement “State(s)”

includes, where appropriate,

intergovernmental organizations.

(viii) In this Statement, the term
“source(s) of law” is used to denote
the processes or means by which
rules of law are created or, as the case

may be, determine
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PART 1I: THE OBJECTIVE

ELEMENT:

A WHAT TYPES OF ACT
CONSTITUTE STATE
PRACTICE?

3. When defining State practice - the
objective element in customary law -
it is necessary to take account of the
distinction between what conduct
and the

counts as State practice,

weight to be given to it.

4. Verbal acts, and not only physical

acts, of States count as State Practice.

5. Acts do not count as practice if
they are not public.
6. In

appropriate circumstances,

omissions can count as a form of
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State practice.

B. THE ¢“STATE” FOR THE
PURPOSE OF IDENTIFYING
STATE PRACTICE

7. Acts of individuals, corporations
etc. do not count as State practice,

unless carried out on behalf of the

State or adopted (“ratified”) by it.

8 The activities of territorial
governmental entities within a State
which do not enjoy separate legal
personality do not as such normally
State

constitute unless

practice,
carried out on behalf of the State or

adopted (“ratified™) by it.

9. The practice of the executive,
legislative and judicial organs of the

State is to be considered as State
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practice.

10. Although international courts and
tribunals  ultimately derive their
authority from States, it is not

appropriate to regard their decisions

as a form of State practice.

11. The practice of intergovernmental
organizations in their ownrightisa

form of “State practice”.

C. THE DENSITY OF THE
PRACTICE.
12. (i) General customary
international law is created by State
practice which is uniform, extensive
and representative in character. These

three requirements are dealt with in

Sections 13-15.

(ii} Although normally some time
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will elapse before there is sufficient
practice to satisfy these criteria, no

precise amount of time is required.

13. For State practice to create a rule
of customary law, it must be virtually
both and

uniform, internally

collectively. “Internal” uniformity

means that each State whose
behaviour is being considered should
have acted in the same way on
virtually all of the occasions on
which it engaged in the practice in
question.  “Collective” uniformity
means that different States must not
have engaged in substantially
different conduct, some doing one
thing and some another.
a rule

14. (i) For of general

customary international law to come
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into existence, it is necessary for the
State practice to be both extensive
and representative. It does not,
however, need to be universal.

(it} Subject to the rules about
persistent objection in Section 15
below, for a State to be bound by a
rule of  general  customary
international law it is not necessary to
prove that that particular State
participated actively in the practice or

deliberately acquiesced in it.

15. If, before a practice develops into
a rule of pgeneral law, a State
persistently and openty dissents from

the rule, it will not be bound by it.
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PART III: THE SUBJECTIVE
ELEMENT

16. A belief, on the part of the
generality of States, that a practice
satisfying the criteria set out in Part I1
is legally obligatory or, as the case
may be, permissible (opinio juris sive
necessitatis) is sufficient to prove the
existence of a binding rule of
customary international law; but it is
not (subject to Section 17) usually
necessary to the formation of sucha
rule to demonstrate that such a belief
exists, either generally or on the part
of any particular State,

17.  Nevertheless, in  certain
circumstances an assumption, belief,
or taking of position on the part of
States that certain conduct can not or
does

not give rise to a legal

obligation can prevent that conduct
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from contributing to the formation of

a rule of customary Law.

(i) Some practices (acts of mere

comity), even though regularly
observed, are treated by States as
being by their nature outside the

sphere of legal relations.

(ii) Some practices would in theory

be capable of giving rise to

customary rules, but for an
understanding on the part of States as

a whole that they do not in fact do so.

(iii) Seme specific instances of State
practice would be capable of giving
rise to a customary rule, but for a
disclaimer

on the part of those

performing them.

(iv) Some conduct is too ambiguous
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to be treated, without more, as
constituting a precedent capable of
contributing to the formation of a
customary rule. In such cases, the
conduct will only count if there is
positive evidence that the State or
concerned

States intended,

understood or accepted that a
customary rule could result from, or

lay behind, the conduct in question.

18. Whilst the will or consent ofa
particular State that a practice
satisfying the criteria set out in Part 11
shall be legally binding (or, as the
case may be, permissible) is
sufficient to bind that State to a
corresponding rule of customary
intemational law, it is not generally
necessary to prove that such consent
has been given by a State for it to be

bound by the rule in question, subject
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to Section 15. Neither is it necessary
to prove the consent of States

generally.

19. It appears that, in the conduct of
States and international courts and
tribunals, a substantial showing of
acceptance {(consent or belief) by
States that a customary rule exists
may compensate for a relative lack of

practice, and vice versa.

PART 1V: THE ROLE OF
TREATIES IN THE
FORMATION OF CUSTOMARY

INTERNATIONAL LAW

L.Treaties as Evidence of Pre-
existing Customary Law.

20. There is no general presumption
that a treaty codifies existing

customary international law.
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21. Section 20 does not, however,
exclude the possibility of a treaty
containing specific provisions which
do represent existing customary law;

it is a question in each case of

examining the evidence,

22, The fact that a treaty permits
reservations to all or certain of its
provisions does not of itself create a
presumption that those provisions are
not declaratory of existing customary
law.

23. A treaty concluded in order to
settle a specific dispute or difficulty
between States does not of itself
provide any indication that the
general customary law is (or is not)
the same as that laid down in the
treaty. The

same appiies 1w a

succession of such treaties.
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B.Treaties and the Formation of
{New) Customary Law

24. Multilateral treaties can provide
the inspiration or model for the
adoption of new customary rules
through State practice. In other
words, they can be the historic
{*material™) source of a customary
rule. However, there is no
presumption that they do so. Conduct
which is wholly referable to the
treaty itself does not count for this
purpose as practice: though see Part

IV (C) and (D).

25. There is no presumption that a
succession of  similar treaty
provisions gives rise to a new
customary rule with the same

content.
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C. The “crystallization” by treaties

of emerging customary
international law.

26. Multilateral treaties can assist in
the

so-called “crystallization” of

emerging rules of customary
international law. But there is no
presumption that they do.

D.  Treaties to

giving rise

customary rules “of their own
impact”,

27. In exceptional cases, it may be
possible for a multilateral treaty to
give rise to new customary rules (or
to assist in their creation) “of its own
impact™ if it is widely adopted by
States and it is the clear intention of
the parties to create new customary
law. But such an occurrence will be

extremely rare, and is to be presumed

not to have occurred.
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PART V: THE ROLE OF
RESOLUTIONS OF THE UN
GENERAL ASSEMBLY AND OF
INTERNATIONAL

CONFERENCES IN THE
FORMATION OF CUSTOMARY

INTERNATIONAL LAW

A. RESOLUTIONS OF THE UN
GENERAL ASSEMBLY

28. As explained in Sections 29-32,
resolutions of the United Nations
General Assembly may in some
instances  constitute evidence of
customary international law; help to
crystallize emerging customary law;
or contribute to the formation of new
customary law. But as a general rule,
and subject to Section 32, they do not

ipso facto create new rules of
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29. Resolutions of the General
Assembly expressly or impliedly
asserting that a customary rule exists

constitute rebuttable evidence that

such is the case.

30. Resolutions of the General
Assembly can (but do not
necessarily) constitute a material

(historic} source of new customary
rules.

31. Resolutions of the General
Assembly can in appropriate cases
themselves constitute part of the

process of formation of new rules of

customary international law.

32. Resolutions adopted unanimously
or almeost unanimously, and which
evince a clear intention on the part of

their supporters to lay down a rule of
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international law, are capable, |, le b Gy sl el gl
exceptionally, of creating general NP PRV NP Y

customary law by the mere fact of

their adoption.

B. RESOLUTIONS OF oo pad $lgdl il gl dalindad , o
GENERAL INTERNATIONAL TR
CONFERENCES.

33, Mutatis mutandis, the same wy by disld Slan XY 02l
principles apply to the resolutions of <l it L« —spas o slaneliasi
general international conferences as oL «alubi 5,9, 5 5=

apply to resolutions of the UN Jiws! 50 Mloe ases olgusl s

General Assembly. 53,5 o

Y.



