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Orginal Article
Contributory Infringement as an Indirect Liability in Copyright Law

Goudarz Eftekhar Jahromi', Ehsan Jafarkhani?

ABSTRACT

The advancement of industry and technology has been an inevitable and often desirable aspect of human
history, enhancing human welfare and power, and becoming a central goal for many. Government and
corporate policies have also focused on expanding technology. However, these advancements can create
opportunities for misuse, endangering individuals’ rights, including copyright. Modern technologies have
facilitated the creation of copyrighted works but have also made their infringement easier. Opportunists
exploit technology to enable widespread copyright infringement without directly violating it, rendering
legal protections for copyright ineffective, as rights holders often cannot identify infringements or pursue
claims against numerous infringers. Since halting technological progress is neither feasible nor desirable, a
new approach to copyright law is needed to ensure its enforcement by establishing clear liabilities for those
facilitating infringement. In this article, our goal is to examine in detail one of the types of indirect liability
that has been identified for facilitators of copyright infringement, through a comparative study of the
judicial practice of the United States of America, and also to examine the possibility of identifying this type
of liability in the Iranian legal system. The United States was chosen for this comparative study due to its
significant industrial and technological advancements, its status as a hub for major investments, and its
capitalist system with strong copyright protections. The U.S federal courts, relying on common law without
needing new legislation, have recognized three types of indirect liability in copyright infringement and
clarified their dimensions in various rulings. In this article, key federal courts decisions on contributory
infringement are studied aiming to analyze its aspects based on external conditions of each aforementioned
claims through primary sources, elucidating U.S. judicial precedent for readers. Additionally, inspired by
the U.S. judges’ reliance on common law, this article references Islamic (Imami) jurisprudential principles
and Iranian civil liability doctrines that accept indirect liability in specific cases, aiming to explore the
potential for recognizing such liability in Iran’s literary and artistic property law through unity criterion. In
the U.S. copyright system, three types of indirect liability are recognized: vicarious liability, liability for
inducing infringement, and contributory infringement, each with distinct bases but sharing the common
feature of holding someone other than the direct infringer liable. This article focuses solely on contributory
infringement, outlining its conditions and characteristics. The key judicial definition of contributory
infringement — which the courts have identified all the elements of this liability based on that definition—
is: “One who, with knowledge of the infringing activity, induces, causes or materially contributes to the
infringing conduct of another, may be held liable as a "contributory" infringer.” According to this definition,
there must be two basic elements to identify liability: (1) knowledge of the infringement and (2) material
contribution to it. Regarding the element of knowledge, it can be stated that explicit and actual knowledge
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of specific cases of infringement will certainly be recognized as the element of knowledge in imposing this
type of liability, and also if the external conditions of the dispute are such that any reasonable person can
achieve a typical knowledge of the infringement cases, this typical and conventional knowledge will also
be sufficient to impose liability. Regarding the element of effective participation and cooperation, it should
also be noted that courts have usually not addressed the causal relationship in examining this element and
have considered a form of extensive facilitation of the violation as the realization of this element. In Iranian
law, rooted in Imami jurisprudence in many aspects of civil liability, the principle is personal liability, and
one cannot generally be held responsible for another’s damage, as affirmed by rules like the "Vezr Rule".
However, in both jurisprudence and statutory law there are cases where the sacred shariah or legislator has
recognized indirect liability based on wisdom or expediency, such as the liability of the Aqila, public
treasury, guardians, or employers, which in these cases have acted contrary to the principle of personal
liability. What is of great importance in this text is that in contributory infringement liability, there is a form
of participation accompanied by knowledge of the indirect infringer, and thus, it may be simpler to
recognize this type of liability through the principles of direct causation and contributory causation. Given
that there is no definitive religious or legal prohibition against recognizing indirect liability in Iran’s legal
system, and considering that in certain cases, both the Sharia and the legislature have deviated from this
principle, in the copyright legal system, if the goal is to truly protect copyright, this type of liability can be
recognized: Because the absence of such liability would effectively render copyright protection
meaningless. To delineate the scope of this liability, one can undoubtedly draw on the principles underlying
other forms of indirect liability, as well as the concepts of direct causation (Mubasharat) and contributory
causation (Tasbib), while also leveraging U.S. judicial precedent, to define the extent of this liability with
specific limitations.

KeyWords: Copyright, Indirect Liability, Contributory Infringement.
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I, Vicarious Liability
2. Contributory Infringement
3. Inducement
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Op. Cit., P 186.
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The Role of Comparative Law in Approving Iran’s Securities
Market Act of 2005: A Case Study on Inside Information

Hamid Reza Nikbakht Fini!®, Farhad Piri?

ABSTRACT

The Securities Market Act of the Islamic Republic of Iran, enacted in 2005 (1384 AH), originates from
extensive comparative legal research. Its foundational framework is notably influenced by, and to some
extent reproduces, the “Model Law on the Securities Market” adopted in November 2001 by the
Interparliamentary Assembly of the Commonwealth of Independent States (CIS). It is important to note,
however, that the CIS Model Law itself was born out of comparative legal studies. Consistent with this
model-driven approach, the draft Iranian Act initially defined “insider information” as: “Internal
information: any information related to securities or its issuer that may affect the trading of such securities,
provided that it has not been disclosed to the public.” This definition draws heavily from Article 32(1) of
the CIS Model Law, which states: “Insider information is any undisclosed information concerning
securities, transactions involving such securities, or the issuer and its activities, the disclosure of which
could significantly influence the market price of these securities.” However, a review of the legislative
history of Iran’s Securities Market Act reveals that the final definition of “insider information” in Article
1(32) was ultimately based on, and aligned with, Article 1(1) of Directive 2003/6/EC of the European
Parliament and of the Council, dated 28 January 2003, concerning insider dealing and market manipulation
(market abuse), rather than paragraph 1 of Article 32 of the Model Law on the Securities Market of the
Inter-Parliamentary Assembly of the Commonwealth of Independent States. Per Article 1(32) of the
Securities Market Law of the Islamic Republic of Iran, “Inside information” is defined as “any information
not disclosed to the public that directly or indirectly relates to securities, transactions, or their issuer and, if
disclosed, would impact the price or the decision-making of investors regarding trading such securities.”
With minor modifications, this provision essentially adopts the wording from Directive EC/6/2003,
indicating Iran’s implicit reliance on European legal concepts and standards. Interpreting the Iranian
legislation through the lens of EU regulation can provide valuable insights, especially considering that
insider information is comprehensively addressed in Regulation (EU) No 596/2014 on market abuse.
Leveraging this modern regulation offers a basis for aligning Iranian enforcement practices with
international standards. Both Article 1(1) of Directive EC/6/2003 and Article 7(1)(a) of Regulation (EU)
No 596/2014 define “insider information” as: “precise information which has not been made public,
relating directly or indirectly to one or more issuers or financial instruments, and which, if made public,
would likely have a significant effect on the prices of those financial instruments or relevant derivatives.”
Ultimately, the capital market health is compromised by the abuse of insider information, which undermines
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investor confidence. The primary rationale underpinning securities regulation is the promotion of
informational symmetry among market participants, enabling each investor to make informed decisions
regarding the purchase or sale of securities. This objective relies on the premise that disclosed information
must possess the capacity to influence security prices meaningfully. Consequently, laws pertaining to the
capital market strictly prohibit the misuse of insider information. This study examines three core issues
related to “inside information” through a comparative analysis of European Union law: (1) Constituent
Elements of Insider Information: including “any undisclosed information of a precise nature,” “a direct
or indirect relation to securities, transactions, or the issuer,” and “a significant effect on prices or
investors’ decisions.” (2) The Affirmative Obligation to Disclose: encompassing “types of information
requiring disclosure”—including periodic and ad hoc disclosures, “timing of disclosures,” “possibility of
delay,” and “disclosure quality.” (3) Prohibition of Insider Information Abuse: addressing “types of
prohibitions,” “persons subject to restrictions” (primary and secondary holders of insider information),
and “the legal validity or invalidity of transactions based on insider misuse.” In conclusion, this analysis
affirms that Iran’s approach of integrating foreign legal systems—particularly European Union norms—
into the drafting of its Securities Market Act was largely successful. Nevertheless, effective comparative
law application requires a nuanced understanding of domestic legal foundations and an avoidance of
mechanical copying. This article is a clear example of practical application of comparative studies in
enhancing regulation quality in capital market. Notably, where Iranian legislation did not explicitly mirror
EU provisions on confidential information, corresponding directive regarding information disclosure for
issuers registered with the Stock Exchange Organization—were subsequently incorporated into national
instructions, therefore Iranian securities regulations are fully aligned with European documents.

KeyWords: Securities Market, Capital Market, Inside Information, Market Misconduct, European Union.
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2. Fox, M. B., Lawrence R. Glosten and Gabriel V. Rauterberg. The New Stock Market: Law, Economics,
and Policy, New York: Columbia University Press, 2019, P 1: “Whereas many market transactions involve
the consumption of goods that provide personal utility, transactions in financial markets involve the pursuit
of claims on future cash flows and control rights”.
3. Armour, J. et al. Principles of Financial Regulation, UK: Oxford University Press, 2016, P 102: “The
price of a security should therefore reflect the sum of the present values of the stream of future interest or

dividend payments and the price of the security at the date at which the investor anticipates selling it”.
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1. Model Law on the Securities Market, adopted by the Interparliamentary Assembly of the Member Nations
of the Commonwealth of Independent States (November 2001), article 32(1): “Insider information is any
undisclosed information on securities and operations with them, as well as on the issuer of these securities
and the activities carried out by it, the disclosure of which may have a significant influence on the market
price of these securities”.
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Directive 2003/6/EC of the European Parliament and of the Council of 28 January 2003 on insider dealing
and market manipulation (market abuse), Art 1(1): “Inside information shall mean information of a precise
nature which has not been made public, relating, directly or indirectly, to one or more issuers of financial
instruments or to one or more financial instruments and which, if it were made public, would be likely to
have a significant effect on the prices of those financial instruments or on the price of related derivative
financial instruments”.
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Regulation (EU) No 596/2014 of the European Parliament and of the Council of 16 April 2014 on market
abuse (market abuse regulation) and repealing Directive 2003/6/EC of the European Parliament and of the
Council and Commission Directives 2003/124/EC, 2003/125/EC and 2004/72/EC Text with EEA
relevance.
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Herlin-Karnell, E. and Nicholas Ryder. Market Manipulation and Insider Trading: Regulatory Challenges
in the United States of America, The European Union and the United Kingdom, UK: Hart Publishing, 2019,
PP 14-38.
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OICU-IOSCO, Report of the Emerging Markets Committee of the International Organization of Securities,
Insider Trading: How Jurisdictions Regulate It (March 2003), P 99.
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Case C-384/02 Knud Grongaard and Allan Bang [2005] ECLI:EU:C:2005:708; Case C-391/04 Ypourgos
Oikonomikon and Proistamenos DOY Amfissas v Charilaos Georgakis [2007] ECLI:EU:C:2007:272; Case
C-45/08 Spector Photo Group NV v CBFA [2009] ECLI:EU:C:2009: 806; Case C-19/11 Markus Geltl v
Daimler AG [2012] ECLLI:EU:C:2012: 397; Case C-628/13 Jean-Bernard Lafonta v Autorité des marchés
financiers [2015] ECLI:EU:C:2015: 162.
Steinberg, M. 1. Understanding Securities Law, USA: Carolina Academic Press, Eights Edition, 2023,
chapter 12, PP 473-502; Loewenson, C. H. and Ruti Smithline (eds.). Insider Trading: Law and
Development, USA: American Bar Association, 2017, Chapters 2 & 3.
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3. Moloney, N. EU Securities and Financial Markets Regulation, UK: Oxford University Press, Fourth
Edition, 2023, P 700.
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! Regulation (EU) No 596/2014 on market abuse, Article 7(2): “For the purposes of paragraph 1,
information shall be deemed to be of a precise nature if it indicates a set of circumstances which exists or
which may reasonably be expected to come into existence, or an event which has occurred or which may
reasonably be expected to occur, where it is specific enough to enable a conclusion to be drawn as to the
possible effect of that set of circumstances or event on the prices of the financial instruments ...”.
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“The information has to be of the precise nature”; OICU-IOSCO, Report of the Emerging Markets
Committee of the International Organization of Securities, Insider Trading: How Jurisdictions Regulate It

(March 2003), P 99.
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Case C-628/13 Jean-Bernard Lafonta v Autorité des marchés financiers [2015] ECLI:EU:C:2015:162, para
31: “[T]he only information excluded from the concept of ‘inside information’ by virtue of that provision
is information that is vague or general, from which it is impossible to draw a conclusion as regards its
possible effect on the prices of the financial instruments concerned” [emphasize added].

3. www.codal.ir
4. Regulation (EU) No 596/2014 on market abuse, Article 17(1).
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!, Directive 2004/109/EC of the European Parliament and of the Council of 15 December 2004 on the
harmonisation of transparency requirements in relation to information about issuers whose securities are
admitted to trading on a regulated market and amending Directive 2001/34/EC, Article 21(1) & (2).

2. Ventoruzzo, M. and Sebastian Mock (eds.). Market Abuse Regulation: Commentary and Annotated
Guide, UK: Oxford University Press, Second Edition, 2022, para B.7.65.

3. “The market information” v “The corporate information”.

4, Ibid, para B.7.69.
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I, Regulation (EU) No 596/2014 on market abuse, Article 7(1): “Inside information shall mean information
.. if it were made public, would be likely to have a significant effect on the prices of those financial
instruments” (emphasize added).

1S5l (] Caosd 38l @il o) € o Sl Lol b assye lise o p5b» (sline 4 (@ significant effect) cuonlly 136

Kalss, S., Martin Oppitz, Ulrich Torggler and Martin Winner (eds.). EU Market Abuse Regulation: A
Commentary on Regulation (EU), No 596/2014, UK: Edward Elgar, 2021, para 7.028.
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“The information is likely to have a significant effect on the price of the securities concerned”; OICU-
I0SCO, Report of the Emerging Markets Committee of the International Organization of Securities, Insider
Trading: How Jurisdictions Regulate It (March 2003) p 99.
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I. Swan, E. J. and John Virgo. Market Abuse Regulation, UK: Oxford University Press, Third Edition,
2019, para 4.16.

2, Price-sensitive information.

3. Regulation (EU) No 596/2014 on market abuse, Art 7(4): “For the purposes of paragraph 1, information
which, if it were made public, would be likely to have a significant effect on the prices of financial
instruments [...] shall mean information a reasonable investor would be likely to use as part of the basis of
his or her investment decisions”.

4, Ibid, recital 14.
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2. The Committee of European Securities Regulation (CESR), Level 3- second set of CESR guidance and
information on the common operation of the Directive to the market, July 2007, CESR/06-562b, para 1.12:
“The Directive test is ‘likely’ so on the one hand the mere possibility that a piece of information will have
a significant price effect is not enough to trigger a disclosure requirement but, on the other hand, it is not
necessary that there should be a degree of probability close to certainty”.
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Orginal Article

The Position of Customary International Law in the Interpretation
of Treaties

Mahmoud Hajjar'c, Seyed Ghasem Zamani’

ABSTRACT

Undoubtedly, international treaties are one of the most important sources of international law and have a
special place in international law due to their stability, clarity, and precision in proving and explaining the
obligations of the parties. However, it can be said that despite the great care and attention taken by
negotiators when drafting treaty provisions, there is no treaty that does not raise some issues regarding
treaty interpretation, especially as each state tries to interpret the treaty in accordance with its national
interests. According to Article 31(1) of the Convention on the Law of Treaties, a treaty must be interpreted
in accordance with the ordinary meaning given to the terms of the treaty in their context and having regard
to the subject matter and purpose of the treaty.Therefore, in many cases, it is sufficient to consider the
ordinary meaning of treaty terms in their context and with regard to the subject matter and purpose for
interpreting treaty provisions and terms. However, in some cases, the text of the treaty may not be sufficient
to interpret the terms of the treaty, and the interpreter needs to refer to other rules outside the text of the
treaty being interpreted (including customary international law) in order to properly carry out the
interpretation process. The relationship between the treaty and other relevant rules of international law,
including customary international law, is of particular importance. In this context, the relevant rules of
international law can affect the treaty in various aspects; one of these important aspects is its effect on the
interpretation of the treaty. Therefore, the purpose of this article is to explain the role of customary
international law in the interpretation of treaties. In this paper, by using library sources, international
documents, and international judicial decisions and through a descriptive-analytical method, the position
of the rules of customary international law in the interpretation of treaties will be studied. Article 31(3)(c)
of the 1969 Vienna Convention on the Law of Treaties states that in the interpretation of a treaty, together
with the context, “any relevant rules of international law applicable in the relations between the parties”
shall be taken into account. Therefore, in interpreting a treaty, in addition to its text and context and other
elements of the general rule of interpretation contained in Article 31 of the Convention on the Law of
Treaties, the rules of customary international law must also be taken into account. It seems that the
importance of Article 31(3)(c) of the Convention on the Law of Treaties stems from the fact that it refers
to the relationship between the provisions of the treaty and other relevant rules of international law.
Therefore, Article 31(3)(c) is related to the issue of “systemic integration” in the international legal system.
The principle of systemic integration means that treaties must be interpreted and implemented within the
framework of international law and that the spirit of the rules of international law must always govern them.
It is worth noting that, according to the general rule of interpretation provided for in Article 31 of the Vienna
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Convention, the text of the treaty is the starting point of the interpretation process. However, relevant rules
of international law, including customary international law, must be considered in context. Hence, the rules
of customary international law play an auxiliary or secondary role in the interpretation of treaties. In other
words, the treaty being interpreted retains the primary role in the interpretation process. On the other hand,
it seems that in the process of interpreting a treaty, the interpreter must consider the customary rule
applicable in the relations between the parties. This means that an interpretative authority does not have the
right to exercise discretion but must consider customary law. According to Article 31(3)(c) of the
Convention on the Law of Treaties, in order to take into account, the rules of customary international law
in the process of interpreting a treaty, the customary rules must both be relevant to the treaty under
interpretation and applicable in the relations between the parties to the treaty under interpretation.
Therefore, it can be said that customary rules can include general, regional, or local custom. The use of
customary international law rules in the process of interpreting treaties is of particular importance because
it can clarify the ambiguous meaning of treaty terms or determine the scope of treaty provisions.
Furthermore, taking into account the rules of customary international law in the treaty interpretation process
helps to prevent the interpretation and application of a treaty as an independent regime. Therefore, it reduces
the fragmentation of international law and promotes systemic integration in the international legal system.
International jurisprudence has played an important role in explaining the position of customary
international law rules in the interpretation of treaties. International judicial authorities have referred to the
rules of customary international law applicable to the relations between the parties, especially when the
terms used in the treaty are ambiguous or have a well-known meaning in customary international law, or to
take into account the principle of systemic integration.

KeyWords: Customary International Law, Interpretation of Treaties, Relevant Rules of International Law,
Article 31(3) (C) of the Convention of the Law of Treaties, Systemic Integration
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Orginal Article

Analysis of the Mortgage System of Ships Under Construction in
Iranian and English Law

Abbas Ghasemi Hamed' ©, Heydar Khalilzadeh?

ABSTRACT

Shipping is a capital-intensive industry and is widely regarded as a hallmark of developed economies.
However, securing financing for shipbuilding orders presents one of the most significant challenges for
both shipyards and shipowners as buyers. On the one hand, investors typically extend financial facilities
only upon receiving sufficient and reliable guarantees for the repayment of principal and interest. On the
other hand, those seeking financing tend to utilize the construction project itself as collateral to maximize
the credit secured. Consequently, mortgaging ships under construction has become a desirable and essential
method to ensure the repayment of principal and interest associated with the financing of vessel
construction. The Iranian Maritime Act recognizes a vessel under construction—prior to its completion and
launching—as having the status of a ship and accepts its mortgage as a maritime mortgage, despite lacking
detailed regulations or specific criteria pertaining to this process. This research underscores that a maritime
mortgage constitutes an independent contractual arrangement and is not merely a subdivision of civil law
mortgage contracts. It concludes that, for maritime mortgages—including those on vessels under
construction—formal registration of the lien is a prerequisite for validity. However, given the peculiar
nature and specific requirements of this field, the delivery of the vessel is not a condition for the validity of
such liens. This study further demonstrates that the Maritime Act’s current solution—Ilimiting the remedy
for default to judicial sale—is misaligned with industry needs and warrants revision. Failure to register a
ship results in the removal of the mortgage from the scope of maritime law regulations. Moreover, dual
registration of vessels emerges as an additional obstacle to mortgage enforcement. Iranian maritime law
currently lacks explicit provisions in this regard; once a ship is registered within Iranian jurisdiction, it is
considered an Iranian vessel regardless of whether it was previously registered elsewhere. Furthermore,
conflicts of law—in particular, diverging national interpretations of priority rights and privileges—pose
significant obstacles to the enforcement and realization of remedies. Under conflict of laws principles, the
law of the court executing the auction and judgment assumes jurisdiction, which may differ from Iranian
law, potentially affecting the priority hierarchy and rights recognition. Additionally, sanctions imposed on
banking and shipping sectors can impede the full enforcement and continuity of maritime mortgages,
Contrastingly, under English maritime law, a vessel under construction is not recognized as a ship until the
completion and delivery to the buyer, and therefore, it is not subject to the provisions of the Merchant
Shipping Act 1995. Nevertheless, mortgaging such vessels remains feasible under common law principles
of personal property and equitable doctrines, often through two separate mortgages grounded in common
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law and equity, rather than maritime mortgage regulations. These alternative legal mechanisms warrant
further examination.

KeyWords: Mortgaging Ship under Construction, Marine Mortgage, Mortgage Registration, Maritime
Financing, Ship Registration
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Orginal Article

Legislative Criminal Policy to Deal with Economic Violence Against
Women in International Documents

Amir Vatani!, Farid Mohseni?, Zahra Sadat Ghamami?®

ABSTRACT

Economic violence against women is one of the issues that has recently been highlighted in international
law. International institutions have defined and determined relevant strategic laws on this issue and have
developed a comprehensive legal framework for all countries by preparing and approving a set of
documents and policies. The majority of international documents, research and articles regarding gender-
based violence have focused on physical, sexual and psychological violence, and economic violence against
women has been less discussed and examined in the literature of Iran and international law. However, these
documents have designed a coherent set of definitions and measures to combat economic violence so that
all countries can comprehensively reflect and implement these policies in their legal systems. Since the
founding of the United Nations on October 24, 1945, promoting women's rights and creating an equal space
for them has been on the agenda of the United Nations. The UN Center for Ending Violence against Women
initially defined economic violence against women as the restriction of access to financial resources by a
partner; however, this definition has been expanded to include any restriction that prevents economic gain
or leads to economic harm, such as restricting access to financial resources, education, labor markets, and
health care services. The importance of this phenomenon - economic violence against women- and its
adverse consequences led to the adoption of various measures at the international level to prevent and
combat it. The Convention on the Elimination of Discrimination against Women adopted in 1979, the
Declaration on the Elimination of Violence against Women in 1993, the Beijing Platform for Action, the
outcome of the Fourth World Conference on Women in 1995, and the Sustainable Development Goals in
2015 are also among the most important documents in combating economic violence against women. These
documents include measures such as right to property and right to access financial resources, education,
health, and employment, which provide a specific criminal policy to combat economic violence against
women. The extraction of this policy is the main question of this research.Violence and its types are a
phenomenon that has various definitions and examples from different perspectives. In international
documents, economic violence is considered based on the principles of western schools, and therefore, in
order to prevent this issue, freedom and equality of women and men and emphasis and encouragement of
women's economic activity for their own economic security have been considered. Western legal schools
and international documents accuse the Iranian legal system, which is based on Islam, of discrimination
against women, violation of their rights, and creating the conditions for the occurrence of economic violence
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against women; therefore, it is necessary to extract and analyze the criminal policy of combating economic
violence in international documents so that in future research, it is possible to measure its relationship with
the criminal policy of Islam and Iran. Identifying and extracting the criminal policy of international
documents on the issue of combating economic violence against women will meet the need of managers
and decision-makers of the country to adopt intelligent measures in dealing with international documents.
This research collects relevant data from international documents and articles about it by studying
documents and books, then uses descriptive and analytical methods to identify and extract the legislative
criminal policy to combat economic violence in international documents. The results of the criminal policy
review to combat economic violence against women indicate that its components can be classified into 6
sections: criminalization of economic violence against women, recognition of women's property rights,
women's equality in financial rights with men, access to employment, access to education, and access to
health services, as follows. International documents such as the Declaration on the Elimination of Violence
against Women and the Beijing Document have explicitly requested governments to consider any violence
against women a crime. In these documents, the right to property is the most important economic right of
women that has been emphasized. Women's equal financial rights in accessing financial services, resources,
and economic opportunities, without any distinction or restriction based on gender, have been emphasized
in international documents, especially in the Convention on the Elimination of Discrimination against
Women in 1979. Equality of women and men in access to employment, equal status and treatment between
women and men in the labor market, the achievement of decent, full and gainful employment for all women
and men, and the realization of equal pay for work of equal value, are mentioned as components that make
employment and the labor market accessible to all on equal terms. Gender equality and equal rights of
women and men in access to education are explicitly emphasized. In these documents, the enjoyment of
health services at the highest standard without any discrimination is introduced as one of the fundamental
rights of every human being, and health is a state of complete physical, mental and social well-being, not
merely the absence of disease or infirmity. Documents such as the Convention on the Elimination of All
Forms of Discrimination against Women and the 2030 Agenda provide special protection for women in
some cases regarding access to health services.

KeyWords: Legislative Criminal Policy, Economic Violence, Women, International Documents.
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4, The General Assembly adopted the Declaration on the Elimination of Violence against Women

(resolution 48/104), 1993.

5. https://www.coe.int/en/web/conventions/full-list/-/conventions/rms/090000168008482¢: Council of
Europe Convention on preventing and combating violence against women and domestic violence Istanbul,
11.V.2011.
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Early Neutral Evaluation: A New and Practical Alternative Dispute
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ABSTRACT

With technological advancements and the emergence of new contracts and properties, the nature of legal
disputes has evolved significantly. Traditional dispute resolution methods are often insufficient to meet
contemporary demands. Parties increasingly seek solutions that are not only faster and more cost-effective
but also capable of safeguarding social interests and assets. In this context, Early Neutral Evaluation (ENE)
has gained prominence as an innovative and alternative means of dispute resolution. By providing an
impartial and evidence-based assessment of the likely outcome, ENE assists parties in gaining a realistic
understanding of their legal positions prior to engaging in judicial or arbitration proceedings. Consequently,
this approach enhances the probability of reconciliation. The aim of this research is to examine the
underlying philosophy, process, and functions of ENE within dispute resolution frameworks, with
particular emphasis on its application in the field of intellectual property. This study adopts an analytical
and descriptive approach to explore the structure and core elements of ENE. Initially, the theoretical
foundations and philosophy of the method are discussed. Subsequently, using both domestic and
international legal sources, the implementation process of ENE and the role of the evaluator are elucidated.
In addition, through analyzing sample cases and leading countries regulations, benefits and challenges of
this method compared to other ADR mechanisms are examined. The study details the characteristics
required of neutral evaluators, the selection procedures, and the necessary conditions for the effective
deployment of ENE. The findings reveal that ENE's high flexible nature allows it to be applicable across a
broad spectrum of disputes—from simple to complex cases. The method proves particularly effective in
resolving disputes related to intellectual property rights, contracts, construction, and cases demanding
technical and legal expertise. Compared to traditional litigation, ENE offers a more economical and time-
efficient alternative, enabling parties to make informed, rational decisions based on a clear understanding
of their case's strengths and weaknesses. Participation in ENE requires mutual consent from all parties, with
the selection of a competent, neutral evaluator playing a critical role in its success. Beyond legal expertise,
the evaluator must possess the ability to analyze issues impartially and decisively, maintain independence,
and uphold complete neutrality. One notable advantage of ENE is its capacity to reduce the volume of court
and arbitration caseloads, thereby facilitating better dispute management and decreasing social and
economic costs. When parties harbor false confidence in their legal position and alternative dispute
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resolution methods are unlikely to reach compromise, ENE offers a realistic assessment of probable
outcomes, paving the way for agreement and reconciliation. Compared to mediation, ENE emphasizes legal
analysis and outcome prediction rather than consensus-building. Unlike mediators, who seek mutually
agreeable solutions, neutrals solely evaluate rights and obligations based on evidence, documentation, and
applicable law. This approach enhances the credibility and reliability of the assessment, often serving as a
solid foundation for compromise and reconciliation. Additional important finding include the role of the
careful drafting of ENE agreements, clear identification of issues and transparency throughout the process,
and full cooperation of the parties, including provision of relevant documents and evidence is required
condition for this process success. In multi-party disputes, evaluators must consider the interests and legal
rights of all participants and deliver their assessments with unwavering neutrality. Overall, ENE represents
anovel and efficient dispute resolution tool, especially in the realm of intellectual property. It offers a viable
alternative to traditional litigation and some conventional ADR methods by increasing procedural speed,
reducing costs, and enhancing party satisfaction. Its role in managing disputes and alleviating pressure on
judicial systems underscores its strategic importance. Given the growing acceptance of ENE in various
legal jurisdictions, fostering its development within the Iranian legal system could significantly promote
justice and boost the efficiency of dispute resolution mechanisms.

KeyWords: Early Neutral Evaluation, Alternative Dispute Resolution, Cost Benefit, Social Capital.
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3. Ibid.
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Dispute Resolution Magazine. Vol. 14,2007, p 10.
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Orginal Article

The Interaction of Iranian Criminal Policymakers with Bar
Associations

Amir Hassan Niazpour!

ABSTRACT

Crime is a phenomenon that has a long history in human life and has always been considered one of the
most prominent public issues. Accordingly, a solution must be found in the public policy-making process.
After all, public policy-making is a process within which actions and reactions related to public
issues/challenges are identified in a targeted manner. The public policy-making process is based on a series
of principles, of which the government's activism, the use of social institutions, and the knowledge-based
nature of policies are of great importance. The principle of using social institutions is one of the most
prominent of them. According to this principle, the government must, in addition to using the capacities
and facilities of government institutions, also use the power of social institutions in the policy-making
process. In the realm of Iranian criminal policy-making, several institutions, especially the Islamic
Parliament of [.R.Iran, the judiciary, as well as the executive branch and the Expediency Council, have
duties and powers in this regard. Nevertheless, in the criminal policy-making process, it is also necessary
to pay attention to the principles of benefiting from social institutions and the knowledge-based nature of
policies. The application of these principles by government criminal policy-makers provides the basis for
using the capacity of several institutions, of which the Bar Associations are among the most prominent. In
this institution, according to the aforementioned legal bill, law graduates, faculty members of law schools,
judicial officers, and a number of other people with experience in the field of law can act. This policy,
which is foreseen in Article 8 of the aforementioned bill, has given the Bar Associations a wide capacity to
play a role in the criminal policy-making process. The interaction between bar associations and criminal
policy makers in the field of crime prevention and criminal responses application manner is rooted in a
number of fundamental rights. The formulation of a proper criminal policy is one of the most fundamental
rights of individuals. Therefore, and in light of the aforementioned right, criminal policy makers must,
through a systematic process, anticipate the most effective actions and responses to reduce the number of
criminal behaviors. The procedural aspect of this right is reflected in the use of the capacities of government
and social institutions, as well as the adoption of a knowledge-based approach. The aforementioned
institution, which benefits from lawyers and uses their scientific capacities and expertise within the
framework of several commissions such as the Codification and Law Commission or the Legal Affairs
Commission, can in principle be effective in identifying public issues as well as the approaches of society
and public opinion to the policies adopted. However, the existential aspect of this right concerns how to
anticipate actions and responses to control the criminal phenomenon. In this context, criminal policy makers
should use the capacity of social institutions to systematically examine crime and identify appropriate
methods to reduce it. Among these, the Bar Associations are among the most important institutions that can
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play a role in understanding and analyzing public opinion regarding adopted and implemented criminal
policies, as well as identifying appropriate methods to curb crime and, in fact, in anticipating preventive
and counterproductive responses, by having skilled and thinker lawyers. In 1954, a significant legal event
occurred through the approval of the bill on the independence of the Bar Association. In light of this, for
the first time, the independence of this institution from the judiciary was recognized. Accordingly, the
aforementioned associations, which previously had to follow the policies of the judiciary, have acquired a
separate position and have found the opportunity to, on the one hand, regulate behaviors that undermine
the values of the legal profession, and on the other hand, independently evaluate and make
recommendations regarding adopted legal policies, including criminal policies. Accordingly, criminal
policymakers should use this institution separately from other institutions related to crime in the process of
adopting policies regarding actions and reactions that curb criminal phenomena. This approach, in addition
to Article 1 of the aforementioned bill, has been taken into account in Article 69 of the executive regulations
of the bill on the independence of the Bar Association, as amended in 2023. Accordingly, lawyers must
take an oath to refrain from "...acting on political and personal ideologies, hatred, and revenge..." However,
although a number of norms have been foreseen in the Iranian legal system for the participation of this
institution in the criminal policy-making process, the use of the power of the aforementioned institution in
this field faces numerous challenges. These include the lack of appropriate norms for the necessity of using
the Bar Association, the lack of belief in the expertise-oriented power of the Bar Associations, the
identification of a strategy for state-owned bar institutions, the lack of active participation of the Bar
Associations in the criminal policy-making process, the lack of dynamic structures in the Bar Associations
for criminal policy-making, and the lack of belief in government institutions to use the capacity of the Bar
Associations. To properly utilize the participation and power of this institution in the criminal policy-
making process, steps must be taken to formulate macro policies that will benefit from the capacity of the
Bar Associations, anticipate the norms that must be followed for using the capacity of the Bar Associations
in the criminal policy-making process, integrate the Bar Associations into criminal policy-making
institutions, establish a criminal policy commission in the Bar Associations, convince government
institutions to use the capacity of community institutions in criminal policy-making, and ensure the
principle of independence of the Bar Associations.

KeyWords: Criminal Policy, Bar Associations, Crime Prevention, Participation of Community
Institutions, Legislation.
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Orginal Article

The Evolution of Green Technologies Transfer Mechanisms in
Environmental Treaties in Light of COPs Performance

Zahra Mahmoudi Kordi'®, Seyed Sajjad Hosseini Damiri?

ABSTRACT

In the current situation, protecting the environment requires broad participation from all countries; thus,
environmental treaties must include mechanisms that encourage countries to accept and implement
environmental commitments. One such tool is the system for transferring green technologies, which plays
a vital role in assisting developing countries in transitioning toward sustainable development. Despite the
focus of most environmental agreements on technology transfer as a tool for environmental protection, not
all have achieved success; however, collective environmental agreements with institutional arrangements
known as Conferences of the Parties (COPs) have performed relatively well. Given the independent legal
personality of the COP and its explicit and implicit powers, this body can be an effective tool in completing
and clarifying provisions related to technology transfer, operationalizing transfer methods, providing
various facilities including financial, scientific, and technological assistance, and monitoring the process of
transferring green technologies outlined in environmental agreements which result is the development and
evolution of technology transfer mechanisms under collective agreements. This article examines the
evolution of green technology transfer mechanisms in environmental treaties from an analytical and
comparative perspective, focusing particularly on the role of COPs as the main institution for guiding,
monitoring, and strengthening these mechanisms. Initially, the article clarifies the concept of technology
transfer and its evolution in international environmental law, demonstrating that the understanding of
technology transfer has shifted from mere equipment provision to a comprehensive process that includes
technical knowledge transfer, capacity building, and local development. To support this claim, early treaties
that include commitments to technology transfer, such as the Barcelona Convention, the Convention on
Long-Range Transboundary Air Pollution, and the United Nations Convention on the Law of the Sea, are
examined. The finding in this section indicates that despite efforts to utilize international institutional
assistance to facilitate technology transfer through these treaties, they have often failed due to the lack of
an institution that regulates administrative and executive issues related to transfer, oversees the method of
transfer, coordinates stakeholders' actions, and seeks solutions to overcome emerging challenges. Due to
the rudimentary nature and lack of evolution of technology transfer mechanisms in the mentioned treaties,
they are referred to as "underdeveloped regimes," which are contrasted with treaties that have a treaty body
(COPs). Subsequently, "developed regimes" are analyzed, which include the Montreal Protocol and the
Framework Convention on Climate Change—documents that endeavor to institutionalize and sustain the
technology transfer process by creating bodies such as multilateral funds, clean development mechanisms,
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specialized committees, and technology networks. Specifically, the transfer of green technologies is an area
that necessitates precise implementation and adaptation to changes; hence, the COPs of collective
agreements are considered important tools for monitoring the implementation and continuity of
commitments, which can create or develop mechanisms related to technology transfer through various tools
adapted to circumstances. This is sometimes achieved through the adoption of new protocols and the
establishment of relevant mechanisms or by creating funding bodies, forming committees, and even through
soft law documents like action plans. The key role of COPs in these treaties is highlighted through the
establishment of financial, supervisory, and technical mechanisms. For example, the Multilateral Fund of
the Montreal Protocol has accelerated the transfer of alternative technologies for ozone layer protection,
and the sixteenth climate change conference in Cancun, with the establishment of the Climate Technology
Center and Network and the Green Climate Fund, has taken fundamental steps to enhance the technology
transfer process. A case study of the Convention on Biological Diversity and documents like the Bonn
Guidelines and Technology Transfer Action Plan shows that creating benefit-sharing and financial support
mechanisms can increase the motivation of developing countries to participate in environmental treaties.
Additionally, the "Biosafety Connection" initiative in the Convention on Biological Diversity is an example
of ongoing efforts to link technology suppliers and demanders. The findings of this research indicate that
for the successful technology transfer of green technologies in environmental treaties, the presence of
institutional mechanisms, sustainable financial resources, and continuous oversight of commitment
performance are essential. The COPs, with their supervisory, guiding, and dynamic roles over time, have
been able to transform initial mechanisms into comprehensive and effective systems for technology transfer
through smart decision-making. Conversely, the lack of such institutions in the initial treaties has caused
the technology transfer process to remain incomplete and ineffective. Based on conducted case studies, it
can be stated that the COPs of environmental conventions have, over time, sought to employ newer and
more advanced mechanisms in the form of plans, guidelines, decisions, etc., to adapt to developments and
utilize technical, executive, financial, and supervisory tools in line with conditions, thereby dynamically
enhancing the technology transfer system to advance the objectives of the relevant conventions while
considering the needs of both developed and developing countries. Finally, the article concludes to enhance
the effectiveness of future environmental treaties, attention to design of independent institutions with
sufficient executive powers, the establishment of capable financial mechanisms, and the precise definition
of technology transfer processes is crucial. The successful experience of treaties such as the Montreal
Protocol and the Framework Convention on Climate Change can provide a valuable model for new
environmental treaties.

KeyWords: Green Technology, Environmental Treaties, Technology Transfer Mechanisms, COPs.
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The Foundational Principles of Contract Law in the Common Law
(With Emphasis on English and American Law)

Fatemeh Farhan Far'®, Jalil Ghanavati?

ABSTRACT

Legal principles, as a priori norms accepted within society, constitute the foundational pillars of the legal
system. These abstract and absolute norms enjoy a superior normative status over specific legal rules and
are formally recognized through legislative or judicial processes (e.g., recognition by legislators or courts).
This study aims to examine four fundamental principles of contract law within the common law
framework—namely, freedom of contract, contractual security, justice, and efficiency. Its primary objective
is to analyze their roles and statuses in England and the United States of America through a comparative
review of judicial precedents and statutory laws, highlighting their interplay and inherent limitations within
the legal system. The principle of freedom of contract, as the cornerstone of contract law, grants parties
autonomy to determine the content, terms, form, and even the governing law of their agreements, based on
mutual consent. Nonetheless, this freedom is inherently constrained by competing imperatives of justice
and societal welfare. Legal systems— by means of oversight of unfair terms, consumer protection, and
recognition of third-party rights—are trying to balance individual liberty with public interest. Far from
merely displaying human will power, this principle also shows legal system's duty to prevent abuse of
contractual freedom. The principle of contractual security ensures the stability and predictability of
contracts. This principal is rooted in doctrines like pacta sunt servanda (the binding nature of contracts),
good faith, mutual cooperation, and access to effective remedies; in the case of contractual breach. Key
elements underpinning contractual security include enforceability, good will and cooperation, the right to
performance, and availability of equitable rem and pro-contract approach. In common law the obligation
of contracts does not inherently demand specific performance unless it contains inadequate damages and
no suitable substitute exists. Courts exercise restraint when specific performance leads to oppressive
enforcement outcomes or violations of individual liberties. Pro-contract approach emphasizes on preserving
contractual relationships even in difficult situations or contractual gaps. Contract interpretive principles,
granting the authority of balancing contracts to the courts and inferring implied terms are all with the
purpose of gap-filling and preventing contract dissolution. Central to this approach is the presumption that
contracts should endure unless termination is necessary to protect legitimate interests or prevent unjust
harm. While contract performance is critical for one of the parties or dissolution leades to unfair loss, the
principle of preserving contract preceeds the termination. Where contract is divisible and partial defects—
such as fraudulent clauses, mutual mistake, or duress—taint it, courts may sever the offending provisions
while upholding the remainder, thereby preserving contractual equilibrium and avoiding total invalidation.
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The principle of contractual justice is grounded in equitable treatment in analogous cases, the prohibition
of exploitative practices toward disadvantaged parties, and the protection of vulnerable stakeholders. This
manifests in doctrines such as reciprocity of obligations, rescission of contracts obtained under fraud or
duress, and mechanisms for contractual adjustment in unforeseen circumstances. Furthermore, contractual
justice necessitates the observance of good faith throughout all stages of a contract’s lifecycle. Foundational
tenets—including good faith, consumer protection, equitable adjustment of terms, and interpretative bias
in favor of the weaker party—constitute essential prerequisites for the realization of contractual justice.
Economic efficiency, defined as the optimal allocation of resources to achieve maximal satisfaction for
parties at minimal cost, is operationalized in contract law through the elimination of superfluous formalities,
facilitation of contract formation and termination, consumer protection measures, and the implementation
of procedural rules such as statutes of limitation to curtail enforcement costs. The relationship between
justice and efficiency can be conceptualized through the metaphor of a pie: justice dictates the equitable
distribution of benefits (slicing the pie), while efficiency focuses on expanding the overall resource pool
(growing the pie). At the macro level, efficiency in law necessitates a legal system structurally organized
to foster economic growth. Consequently, legislative frameworks must undergo ex ante efficiency
assessments, requiring rigorous analysis of proposed laws’ potential economic impacts during the drafting
process. At the micro level, particularly in contract law, efficiency manifests in rules that minimize
formalities, permit termination of voidable contracts via simple notice, etc. In conclusion, the four
foundational principles within the common law system—freedom of contract, contractual security, justice,
and efficiency—establish a balanced framework through dynamic interplay to address evolving legal needs.
Contractual freedom, while central, is circumscribed by the imperatives of security and justice to prevent
abuse. Efficiency advances economic objectives by eliminating superfluous barriers, yet remains
subordinate to the demands of justice. Recent developments, such as the proliferation of digital contracts
and Al-driven contract formation, have necessitated a critical reinterpretation of these principles. For
instance, standardized terms on digital platforms have challenged the boundaries of contractual autonomy
and justice. Ultimately, these principles operate not merely as theoretical foundations but as pragmatic
instruments for developing contract law in today's complex world.

KeyWords: Legal Principle, Principle of Contractual Freedom, Principle of Justice, Principle of Efficiency,
Principle of Contractual Security.

VOA



FoSomBAN 1 S iU LLE Vo TF—oVVY oy lo L VASIBY DFeF ybaaal o¥) YA Bgio olining aolilad

https://lawresearchmagazine.sbu.ac.ir/

93— pole Ao
(1 0 3 kSl G932 ST 1) YipolS' Bl pllis 50 ol )15 Ggin gulusl Jguo!

T S198 Julr 055 ol 53 anbls

oS
S pllai o)ly g a8 )5 18 0l g olelid 090 45 axelx )0 95290 ey I Jsee oyl | Wil e Sok> ol
b @lSen & hled izmen Jgol (nl o9 gy 5 Bllas (ol jl cel O )le (Foh ol d0n S i g iloas
Sz ol 3l By oasliugn 12 (05 IS o8 dle oS cl Gl (Bsi oasli by o e azg ils (U5 eloizl slals))
Ol sl el (IS ol & o jo 055 o0 Jlosl (siome @il 5 Jlosl 3 i 5 00 29 ol (Fgi Sy sl oS cl o1
il )5 oS axtes Jgol woial 5 o5 cdlae qools )13 solyT ol Jlo 0505 sy | simels ol 3lge olans a5 g
3 doasite Sel plSal 5 aelgd Lane 5 wlows aslis Coronsy 4y Fgi> pllss [0 89290 (ol Jpol olgin (Sgi> (slapllas

Wl gl JB il 5 2La8 arg) DBl Jgal ol sl a3 )5 518 (o) 2 950 (25 job 4 a5 G5V RlS (Sgi> plls

(&308,1,8 el Lol )8 ol ccdloe Lol s0ls 1,8 (golsT ol o o> fol 10y E 519 auds’

G5 oS L) Yoels Bsi allas o laols,| 3 gsim ol Jsob (o o Slid caobls o3 o sallilo oyl &y SLiius!
AN OViao VFF 150 e o las YA 0,58 ¢ Bei ligio dolihad (S yol 5 unlSSH

DOI: https://doi.org/10.48308/j1r.2024.232411.2544 VESYINV/ A i5 0y oyl VE YO sl ) s

Ol ied 2B oy i)l oKiils ((gaa 0aSLisls (5 5SS (ggzeiils N
Jafarhanl987@gmail.com :_fstuo odinysi foos!
Ol B o 2B sy 1l olKiils (Fei> caSiisls o luisls Y

Copyright: © 2024 by the authors. Submitted for possible open access publication under the terms and conditions
BY of the Creative Commons Attribution (CC BY) license (https://creativecommons.org/licenses/by/4.0/).

104


https://doi.org/10.48308/jlr.2024.232411.2544
https://orcid.org/0000-0002-3495-6583
https://orcid.org/0009-0007-6124-4438
https://orcid.org/0009-0007-6124-4438
https://orcid.org/0009-0007-6124-4438

Slsid g 5 ol N alS Fsi allss s basls,lE ggim ol Jsol

dodio
NS5l .l pllas 1 5 oSl sl ,lxe g o jb,l Baisles a5 &5ls g9 (S putlin (6 wSs  Bobi> pllas ,o 10
e 5 4838 (slo o Sne gl b o il (ol S om aelsB g pladl ol 5 lasle,T cal 5 plall L
ol b UBsi> Sl anly 5 aoie B85 1, o slaisle sloarly Syl cal 258 gmi pobe! L]
w4 wb Bei> plls o Jgol slolis gl LT L Lice gline 4 Tepns¥ Licte b conl ) Ve fol vo & 398> o
3 s pain 53 o GBoio ol o plyie 4 e Sl o olilis 8 4z g o] (slonie Laie 5 e i
Sy 4 wlalBT sonl b (ol L IiK5) amsl> comdo axly sanles )] 5o a5 cl (5 13546
(Sloplss 5 Logas Syl diiy o rams) 58 Cugn w052 J3iB 9,30 00,55 ooty 15 51 Vi o8 5250 sy
BB jabas Slalill ) g st ¥ gl Dlell 0ad)ls py0 @Sl Jgl ails (S ie sl Sy Sed> calise
Csllas 5,135 o ol Ll 4y (aseie amel> G jo ladg s i a5 clasl b (BB sla i)l b o>
N Boi aclyd b anglio )0 a5 Lo ol 4y il o5l 5 3l bons o Bgi> sl b Koo blie )3 Jgol pgs 5l
HB s ol L (g lun Slal il ous lo )0 a8 ¢ 28ly slacaadane 5l slos s ads 4y Connd 0gally jgboay
5900 Sz 3l J9 40,8 oy Al b ae  ciael slass» a5 Cg ol 5l el S Bed> oucld aiise Jlos!
uol.> @5.09 MB 6‘)4 @5.09 oucld ‘e}wsn JLo.cl (S0 é,l.es 9 JL@&‘ x» 1ag3 ‘).’) ol uol.> 0_99.0} oucld
Syl ol 5,5 o0 1) crel Jloaiol o g0 sl a5 g o 5l el IS Jool a8 J>p0 cenl ool g9
3 U Jgol agu (Glod 03Y) Conl el 5 IS LI« Bgi> aclgd Koo b anslie jo Bsi> ol 13 39250
WL e oh lsins fome Boi Sl byl 5 Jlone S Gieogs 30,55 5 VL (6 )l oo 5l g pllas
Kl Bai sl jo byl o b auglae ;o abgiye e LYo @ a5 cwl cwlul (6,8 ol 0aisS S
15,5 o drwgs M 8al g ' g e Neali gl ace SO lgreds gu b ok jo gl o ylez el alils 5 e
Jyol ooy ilad 575158 alolid 990 5 (95 ()l pde 5 DLAS Lawgs G536 Slall Glaicay Jool wd i cnl &
50 Sl sl 5 3llan a8 o i sl b o0 oo 5 el ) 5 i ot L8 ol (s

!. Legal principles
b)l.o..f': Avg 0)9d quA.MJ ’n}ﬁ:ﬁ J}D PRL O] 4.[9(.0 ‘u.JlB.)la b.)l)'Aw Lo)...l.c 44.’>)J s«d.Cyo'?o L§99> 9 é}b UJ.{ J}.ol» ‘Ul) ‘b}}\f}g N
.V\“—/\Vumo ‘\‘”V; *

3. Principle

4, Principium

5. Norm

6. Adar, Y. Pietro Sirena. “Principles and Rules in the Evolving European Law of Contract: From the PECL
to the SECL”, FEuropean Review of Contract Law, 2013, P 12. Available at:
https://ssrn.com/abstract=2372367/

7. Normative imperatives

8. Legal Rules

°. Unwritten

10, Un-Codified

!, Non-Statutory


https://ssrn.com/abstract=2372367/

VEF Lol Yo lods YAs 0 SBsi> Oligiss aslila

slaylun Ko Jlal L oMol iredgs g jshaieds a5 Wil slaows] Jgol ( ols jsbay 0,5 o 8 colaul
33 Sl Sl el a3l Coonsy 4 1y LiT LS Bgis plls a5 05505 o 1,3 colitul 350 (5l Sei>
Sl g Jyol 95 55 Sl ol & 3570 i 05 (sl s 1) L prsa g sl s 2
OSen Jgol ¢ siwre Boi slapllas 1o Syl Coled jo anil oo Bsio sbo)lud sbxl ;o olSols yisuslyl
LS 8 eolatwl 0550 ol Baiz aelgd o IS 40,5 dgame oS Cews b Ll wy iy jelaie 4y >
ssbate ol gl o )8 (qusy 0550 1, ValS (Boi pllss )0 baols 3 3si ol b ol 9,0y Slomio 5o
slT ol o ailad 518 Jgol Koo Lice 5 oud b pdy Sei> slaplls e o as swlul s IS Jol jlom
[ el g eSSl 5525 90 ot ol 0 s (sl wmalonls J13 o 1) SIS g cllae (golo,l 8 el (gols,l,8
oS oo RS ) 10,088 (ol Bsi> )0 Jgol (pl ool ¢ G5B gte g oS> (LB ayg) YA 5l g 0uiS o0 anlllas
OlgB Sgame 4 1 el (Fgi> pllas jo 5 olad g j0 Jgeol (nl oliuls: g azsu b 4 yiden wlSl o> o0
! 00 wlf HRW) 4.»_9)4.\.’ A_JYL}‘ g.,\.LC‘ Ja.wy FLY (_AS‘“J"\M

T 5o18,1,8 ol3T Jol

Jos 3L Blaas plgieas 1 olo,l 8 azsl ool gols)l 8 (solil Lol laols 3 55> 0592 ;0 ol 0 5 glisl 5 (]
B 5 b B Cotle 5 Capnbyn S sl (sl b 03] 331 S i e By asdly 5] By
5 425 gn g Lins Vgl 5 (s olsd 2 ol gzl 53 a8 ol (el o Jlorially ol ol st
6ol 13 ol ol g ool)l canSl> ol ylos glas ylod ol 0gs simles (6 el aelgd 51 calss au jlne a8,
bl s 558 51 e g 8yl Plaswl Hludl sol)l oS 4 canl ] 5 (e 00l oS> Juol sl
ol cpl BT 4 w5 las g ilgd =9 3y9l 0929 adSS g G ag ool b Ailgd s Olgloes B0l lgieay
@bl ol a8 Il o ksl o8yl g5 wols )| 85 54 o ataS aS sl 4y las oyl ‘_g);.\.:).ul.: b oS el
atwils co o3V SIS a5 ol mdlas 5l anwls 5 sols )13 soliT Koo ol 4l a8 )5 ol O3 3l gals 1,3
el slab s Wl ge (sl (Jlte plyisa wiST1, G Sgamme Wlsi oo il (ages llas b ille ], o 0lsj 52 9
Fslas 386 1, (gols,,8 G138 bog i b al> L

bl wls |3 bgyi g lgime s wlo )3 b Ol gl wls )l )8 sliasl pae b slinl !, eueas g0l
10 sl (50131 305 3153 5 o5Tor (8 Ul ls 15 e 5 23l o 53 3ili ol 3 S 5 0,0
ez P oges ol 5 pllas (oo JIE Swatins (S0 (sgmjl .l baols )18 055> 50 (soli] Jol s 51 calal,
ol g018,18 coliT auss g ol 3l ogas slasls,lE o cdgs Ao lp

byl IS o ol aST Slagas Jdods a5 018 )18 a8 ol ppe 4S5 ol 0 axg5 g0l 1,8 soliT Gou o

B85 o o5 w530l 55 ot |y Sz ey ) (s ol Wl g (selotnl Sandly ol Lol sl 5Tl

!. Adar and Sirena, Op. Cit., PP 8-9.
2. Contractual freedom
3, Mandatory rules
X o)loss YA 0,95 ¢ ogas o> Clelao dolilias Ko b ypan jl colos (sline p (o313, (ol3] (slacydgime? (ol (bjels
XYA Lo AYAY

\ldl



Slsid g 5 ol N alS Fsi allss s basls,lE ggim ol Jsol

B,k 5l ISl aS S’ oo Ol seges plas aizmen 0,5 0aol 1) B olril Gai> 4T aiiS adsie gol,l 3
bgi g o lailiwl bog,ds (ol ST epmé e uadai colill) (gols |8 slo, Cgue 550,80 S Culom olo,l 3 Cans
WS S [y ol 8 s aile olal i lesles 5 WS alslae ai¥olels

alowgay Hl5b (oratiags Ve golamdl joal jo cdgs alslae pae a e ol B golil ol ady ) LSSl Goi> o
(elogz gl Tais 355 gi> adlae g (LSB Gy olo)lE )b oS el 4l l 5 Lol 5 asye o
sleol B> b 5 g o AL 1 BB e olEols jo Wil IS e a5 Slil b cages ol alles slaols,l)8
"ol )18 o9 (g 4315 bl o Lol G5 35500 bol inl 508 (Sgmol iyl 1 T 1,21 b &yl
a s ol oS o] Gl canlgs o aniles o olo,l 8 bl s el pl el el axlge Cosgaza b
Sl 850 (x> Goh blie 15 shoe 3332) lsal 3 (AU s 5 ololyd 51 (50 Gsho plos sales pplaieas
a1 15 5 (530 358 ol sl dn (sl 5 Tl B 1o Logac Jlyal 5 30 33 o8 o3 0,5 o 15
il a5 5,5 51,8 slitul 050 Silgs o Sloj Laid b oledl Jlie ,o g ol jglalill olo,l,8 blae )b sl Lo
35555 000l 1 ols )8 T 51 b 5eh

Slisil 52925 jglaiods o398 cpllss cal 1o (392 (oo ool Sblial vy ol JalSS (Vg B 095 Jobo o
59 ol 0dl a3 4y (S o Uac] sl olo 8 as” x8lio 51 (ol ol ol aatie g 2B oloeil i 4y ols )l )3
«adb obril mdlie gl obools 13 lae Lols 3 og cogas 4 axl, )15 Sei> grmaeS 1297 Lo
wbdcs a5 al e Mlaols )8 o cdl plil Gei> el Cogar 4 1338 Jlu yo 5,155 ol 0,8 s
le Gals | (e ols 1,8 Bk as” U elbed] gl ol ) 3 sl al slolas )l pac) (o5 gogas 0ucls
Colyo @ ol cplaS glej oS adllas | ols,1 3 ol ailgs co Coundan 90,0 Cb plieil w58 cogo a
@ ple jsbar 5B ol Tail ol dieie EJU ased a4y oo ]84S Slej 40 500 g Cewl oads byl olo,l )8 o
Mo 4 (patie 920 & ]) 395 ol SIU a5 (S)90)0 (> S 9o ik wate ade was oo B s SIB
aiplgss 3> 0lo,13 (18 b O ygo cpl jo el 00,5 slitul g sleiel joiie byl 4y G aS 04l adeine b S odel
VoS oy adas b annsSe Gabi> 40 aS sams ] o Sl b g auled A ols 3 cils

onl el axlge Aai¥olels bg i g o lasbinl by slacasgama b wls )8 glgiome s o 0l 1,8 sol3T Lol
ool S8 8, Sl ©)a8 (35 pas 5 Laols )18 Gal paast 5 (Saumn Rl 4, S, 5l 00 5l
OB ALS B s a5 a5 Slej ohgas e lasbiwl glaols 1,3 1o 7 jaue by i 5l aolSols b IS jsbay (udSH §a2> j0

!, Laissez-Faire

2. Beatson, S. J. Anson’s Law of Contract, New York: Oxford University Press Inc, 29th Edition, 2010, P
4. Fauvarque-Cosson, Benedicte, Denis Mazeaud, European Contract Law: Materials for a Common
Frame of Reference: Terminology, Guiding Principles, Model Rules, Munich: Sellier European Law Pub,
2008, P 429.

3. Doctrine of Privity of Contract

4. Opposable

5. Contracts (Rights of Third Parties) Act 1999 (UK)

6. Fauvarque-Cosson and Mazeaud, Op. Cit., PP 442-443,
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. Unfair Contract Terms Act of 1977

. Consumer Rights Act (2015)

. Directive on Unfair Terms in Consumer Contracts, 1993/13/EEC.

. Principles of European Contract Law - PECL

. Unilateral termination

. Discharge

. Fauvarque-Cosson and Mazeaud, Op. Cit., P 451

. Uniform Computer Information Transactions Act (UCITA)

19 National Conference of Commissioners on Uniform State Laws, 1999, P 64.

O ® N A L R WD

\EY


https://www.trans-lex.org/400200/_/pecl/

Slsid g 5 ol N alS Fsi allss s basls,lE ggim ol Jsol

OLosls )18 50 ausles co cpudyb V) ole wluly el 00 Sg0mme Byane slasls,l8 ogas o ol ol all
5 Bylato e bl cpl ST 4y by i aisS s Jleds ] GBS Lad 5 > glp |y olad  Soww) a2 e
313,158 woole cpla an Lwlulp asalsT olo )8 0,8 ¢ IS Gl gl opd b 56 Vo ¥ sole (gline o .ols aiVolel
58 lo, 13 eoliT ol cosgamme b akaly 4o 5l I V1Y oole 20,5 & g0 saisled Goyb 51 L g opd,b L5, L
2 LolslE WS 6l S lgieas ol ols axilimoP wole (pla ai coge 4wl (g0l 3 byl g lgie s
Sls,18 el 5l eams awseis M aVolel g ailiate né) ;ylazg B g B bl sliwsl yley yo 1, o] bog i 51 SO
a4 b sl Glasg O ol (Sew o] [0 z0me by 51 (S L ols ]84S 0gh o olFols gl 5D oole
@l oFols a Ly b osls )3 T 31y Goa g,lbw Olas 5w &=ly soalel U ogd ools Bl oo 8,1
43 215 ol ] (398 oy M 5590 50 Ailgn oEols b aies

ol cagar 5l i bl Sl lon b TS ol (6 los JSatlosie (sil8» Y=Y Y osle aslie (ids a13e oobe
Jod 9 obml aclgd (6,5 54y ol 5l lo,l3 e o ool sla ool gasle ol 5l ai¥olel g i ply jo Ceoglio oole
o3l olSols a4 oole pl mog b Lol .8 )T so & jg0 0lo)l 3 Lol Bus g ade glaiin b soges ol b cille b
oloyl,8 ogy a¥olel go040 4o L,.‘T) o yl,8 olasil yloy o (WS> Jla=! g glogl § iy adS cwy b ool ools
bl )| ewdio alolas 45 550,07 13,10 oo jyie ooyl 3 5 oSl gil8 Ol pgas s gl V-V ools
9 B3> p CwgSe gl 1y el ,eiS b adbl ] el Gkl G b il HeaS b bl SO L Bl
e 45 el ol g YIS Jigo0 1S crmns (gl olo)18 p8 b coliT 0,50 ;0 Y=Y A ole «as)ls Laslagas
oole 09 Blys ouiig 8 Ol oo YIS Jrgo e caiil 00,55 38153 o)1 NS 8l asili> 5 )ls
L hsms b Jlo)l plop> 2315 ga 55 a5 Canl g 2l loj ot sl b sk sol31 oguas p 5 Y- A-Y
Lol Bl Gl S sl il ooid cpsd (8, 38l L gl ul Coge 4y ST 6,550 Jes 2

9B Gl gl p olo )13 b b coliT 4 YAS oole 10 G pel (Ggh> Ao Clasls,l )3 £90 Codwl sy dcgozmed 4o
i 98 cogeds (golo 13 Slegoge p Jlasl LB sl woole () (bl y ol ool o Lil sl 3 oS>
SBl b i 1S5 50l 39i> 10 CdS lg5 o 555 e Ol yhe 4y az g b Kdgid o Cpad VAV s0lo sueld 5.l 08,0
Byl b ol bl L alolas b (8, b ol 8, Coeine 0938 0 nlog gl .l 00l Sgazms g yo jebods (938

b 6oy L a5 alEols bl bl gl 5 olSols yie ogas ohii b oyl ooiioly sls Jlasl sl axsls

I, Unconscionable

2. Uniform Commercial Code (Ucc)

AFVVEY oo AYAR CAD o,leds FY 09 ¢ fpol g 488 dolilad «aVsle pue bg s g ladly,l )5 1 ol 1)3 (ool3T Juob ¢ Juls ¢ 5193 T

U]l o 15 ol ¢ ndSl Goin 1 ST b JylS” Bois 53 (6013,1,8 bog pd (1390 g M g diliuato yut 4y o ¢ ypndlins o gg pu
MY Lao AYAY OF o)les (o e 5550/ maizo dlxo

4, Restatement (Second) Of Contracts

\¥as



VEF Lol Yo lods YAs 0 SBsi> Oligiss aslila

ol olay o il el ggdge

¥ 6919,51,8 sl ol .Y
Jlael s 51 oylimasl pie ool gilis 5 Goi> & eilhyed (5,5 b ojlpen a5 ¥igals 8 copnbad | lisabs
Solell ol b wosd oo dags o3l )8, (091 ity JBied 55 5 s el (lB alanlsay (JBsi

bl S 7,0 4y g polie raudie Jool opl sl 03,95 0,5 Tols 1,3

Fols,l,8 )3T,o|}1| IIRA

ol Tolll LT s e Jymne 55t 33 S winia IS Sl 5 loljT 1y (g0l )3 ()b 5
Szl @ pile byl aS Col 55 Lae ol as ols 13 j0gs 5glldl oS pladl ols 8 s b #dlol (slys ailal;T ass]
VG s bog i pggie LSSl i 0 3 b ol oud S5 bl o aSul 5l pel saias o)1 51 250 Slags aen
39 Lol yo a8 Wl by 15 e 09,5 g so el A Ao s o bog b el ou 4Lt SalS segeie
oo bog ph) il olo )3 g5 wilaiwles e g aills 1) olsjliE jo O ol aad 8 b Ll casloasls ol,l )3
I3 O 5 e w51 sl o s 4 5318 Jlac! alalya, o5 W igl stes g, 03 At (ol
Mg o9l Bye 5l aS Wil sed bg s paes dws bl 418 S

Slewlin 51 48,5 5 a5 o s o )Ll awd by, a0 VY0 oole ¥ oty 0 €5,los JSidloin (58> 1SS al §aii> o
a8, S 50 s Bie £g5 2 g b b alidS Slawlio? o ls o ) yie oole | el ()l B e g b b aidS
Vo f ool b oy €ams o ols ) 3 S oSS g i 4 cols (sliae 0l oST aul b iz o5T 1 51 a8 o )los
S inio b Syl e 3 55 Byt £33 50 45 S o ol 5 €SIk, SIS SMlales JStlaie (515>
b 3539 9590 40 Gudpb ol b atsdS Slowlio of e 45 il o5T wb b QilolST 1 51 5 0l Jgrin o)1 o 1)k
XS oo 1,8 oolaiul 550 olo,l 8 glixe

51 Ll ] SIS Gabi> 50 .0 0 d g ol 0,150, 1y 0ls )18 e wls 13 g jglall Lol a pl o]
S et M Vs a3 53153 lagad sl (ko 5| S s (3 45 331 5350 Jalt alor
A:Y ) oole Jlo jobds .05 co 000 (AT B pan 5l Colex o)lge 10 wax Gga> ,0 Lzl () dswgi Lol 040
Bl pail 3 00uS B pao gl wls,l,E B b ;;-L'; S oo 5l 2,5 50 sadaie slaols |3 ;0 DCFR g0 LS

oo I3 4y i b oads o3l sl (e 00iiS B pan olacaaBee iz jo 1 ecanl 00 )5 jae 1 0ls )3 5

s gy dolilas 1S5l 5 gl 4o (s> )3 (ala)lyE g Jlosl BB (9B (58 e Ao 5 plen (Blo

AV o AYAF OY o)l oF 0)93 ¢ srgeas
2
3
4
5

. Security
. Contractual Certainty
. Binding force of contract (pacta sunt servanda)
. Von Bar, C. Eric Clive and Hans Nolke. “Principles, Definitions and Model Rules of European Private
Law Draft Common Frame of Reference (DCFR)”, Research Group on EC Private Law (Acquis Group),
PP 56-57.

e 5 5 o8 o ) (Ko sl ) Il saiosge o Il 5 elsl oty Wyt st et 555 s > b el ?
7. Implied Terms
8, Treitel, S. G. The Law of Contract, Sweet & Maxwell Limited, 11th Edition 2003, P 201.

VPO



Slsid g 5 ol N alS Fsi allss s basls,lE ggim ol Jsol

S 33 (S S el (Sl (6t oy Do LS A5 Fodzmy slasla 809050 b and (L (658 Az g 6l
Sl ails bgazo |, oy 1,3 51 Bl pail 3> 0uisS B pae gl B:V - Y oolo w)lo

Sl Alis S 0 axlge il L1, gols )13 ol aST (6l lgieds (g g glogl slicul s ogas o
aS «€pog Bl auile (63b by, jloolaiwl L ogd o u.,.ab e S il gy (sols )8 sl LT A
SYE & 5 4 by o slaols )3 10 .08 5 oo ols )l 8 Cando 4y 5w cpl wls 09 o 818 )1,8 (5 n & Bllasi] ey
slools)l8 o el Caglgl jo Gliebl el Hlugs )0 Lo yusas S oS (goboyet sy olls 51 £lsil b fyane
Jsb @ b Jle cewl S (g0ls 1,8 alayl ) a5 (Glwgelo slasls )18 sile) leas ail)) slasls 1,8 aile woaelyo
3oyl LAk Bl (S g Jaad wazme 0,5 e S 5odd S (nl Job 0 6 Kedn jobay gl Cundg g delniy
ool Jlg>l 5 glogl i b alilie sl a¥ole sla)Sal; 3925 (sline dr (48ly ol bxia] )5l 435 0 g
Vi g 0,kaie il Jlgm g glogl jo baols )8 el pae ial38l el S aelgd a5 S lgs o IS gk
Slax a3l 3 sl pae sl gy )l Dolg g wsg 3l ool 3 Sl Slej (S B9k 0
et lawgs olo )13 gl >l a5 (6o lge 40 T« sols 3 Slagas og e a4 ki soel 5L i a5 idel e
0839y eplomil 0 ST (ol o ols B s Sl Cge gyl Eidlex 4T (63,150 40 L dgs o Sgaie
3 o 2 obl,8 58 ol Sl b Tl B 0 i | e 40,5 oy aian) T3S ecle joL>
Bos a5 55 (59,50 4 a8l (b, oy 10l 3 Slel I aST (60150 Jolin losd 4 9 0,5 o dmwgs g ki ol ]
20,8 Cal s o e Bl ) 3 (gl

4 45l JSallazie (B Y-PA0 oole ;o )l (s "ol 13 ()l o les 8 4,5 S 5l gk 50
Jdoas oxm olo 1,3 gliml assliz ool (pla w coge 4y Sy ol 13 g Jlgxl g glogl S J...;L
Ooled o gar alaulady ols 1,8 aSLT L oy ols 1,3 sl (5,8 ddol> o Esdg pac aS 3a o uf (slaiol> £484
& ola) 3 ggdge sl i b ples g pac b by o p3 b o ez 50 0pd Sl (Hgo e
Ols> 5 9ls 13 udind 3)90 0ls,1,3 LAK Jddod (lg5 oo 1) e a5 Lo (pl @) 02 walsss ol 3 ad slise
oD e g 5l ‘53.&3.).@1 Slad 5l (SO aS gy (Sl 00l puiie ol )8 e i o 0l O jlus cS by,
Srz g ils Jos a5 08 0 S Sanyd Sz 4 6,0 Slegoge o a5 cl fpl ojls oyl 3 gl
o3 ae Blata it 5L i bl o cad lae

0 s0 yyie (g0l 3 Jlgzls elogl puss pgan 10 5 «slaibl) Oledlbl Ol JSidlasio (gilB» £V ools
a5 0ad Sonyd seling £o85 o Byb o Slagd (S32 b ST sl pas b 12l po 25T oS (g3 )le
Oy ke g uiled o gal alawlgay ols 118 a5 (g04l90 j0 b canl 0ogy ol 1,8 slasil Loy jo swlel 53 QT Esd9 pac

Shzl jo js5de o)lge Judoas a5 Bk (60 )lan im0 el A8 S5 D yg0 0oyl 3 Al wel SelB g (g

. Von Bar, Clive and Nolke, Op. Cit., P 59.

. Absolute Obligation Rule

. Taylor v Caldwell (m3) 3 B. & S. 826 at 836.

. Doctrine of Frustration

. Treitel, Op. Cit., PP 866-870.

. Commercial Impracticability
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2. A Duty to Negotiate with Care

3. Contracts Uberrimae Fidei
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Orginal Article

Inheritance of a Child Resulting From a Mistake in Medical Fertility
in Iran, England and France

Ghafour Khoeini!, Faezeh Akhoondi’

ABSTRACT

Medical fertility treatments have recently gained widespread acceptance among couples worldwide and are
considered among the most innovative and popular reproductive technologies. Despite their growing
popularity, these treatments encompass complex social, cultural, and legal-judicial dimensions. In
particular, the mere use of infertility treatment methods often raises numerous legal ambiguities, primarily
because Iranian law does not comprehensively address contractual aspects of infertility treatments, leaving
involved parties facing significant legal uncertainties. One critical issue pertains to errors that may occur
during various stages such as embryo preservation, freezing, thawing, or implantation in uterus. In cases of
effective errors, the financial consequences for medical fertility procedures become significant, including
considerations related to alimony and damages. Among these, inheritance rights stand out as a particularly
sensitive and complex issue. While other financial effects—such as child alimony and compensation—are
also noteworthy, this discussion will focus exclusively on the inheritance rights of children born through
medical fertility techniques. The question of whether inheritance constitutes a legal right or a legal rule, as
well as the exclusivity of its causes and obstacles, has led to divergent opinions in the field of child
inheritance. This is especially pertinent in cases of heterologous fertilization, where a third-party donor
intervenes outside the couple. An essential question arises: does a child born from a donation possess
inheritance rights in the event of effective mistake, and if so, who does he inherit from? Specifically, in the
absence of explicit regulations in "Embryo Donation Method to Infertile Couples" law of Iran, there remains
considerable ambiguity. This ambiguity is compounded by the lack of clear legislative guidance, prompting
reliance on reliable jurisprudential sources and fatwas. It is noteworthy that jurists and religious scholars
often differ on issues related to the inheritance rights of children born from embryo, fetus, or surrogate
pregnancies. Consequently, no consensus exists on the matter. This study, employing both library research
and online data, adopts a descriptive-analytical approach to explore the hypothesis that Article 864 of the
Iranian Civil Code, which emphasizes the principle of causal heirs, provides the most appropriate and
legally consistent framework for inheriting children born from donor techniques, particularly in the context
of heterologous fertilization. This approach appears to face the fewest jurisprudential and legal challenges,
given that neither Islamic law nor national legislation officially recognizes depriving a child of inheritance
due to a procedural or medical error. In essence, inheritance fundamentally depends on lineage and
causality. Obstacles to inheritance, such as swearing, blasphemy, murder, or being born of adultery, are
well-codified under Articles 880 onward of the Civil Code, leaving little room for expansion. Conversely,
reasons for inheritance—such as Jarira's guarantee, allegiance of emancipation, and allegiance of
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leadership—have historically been adaptable and evolve in accordance with societal needs. Accordingly,
the possibility of modifying, removing, or replacing existing cause including donor gametes and embryo
appears legally and religiously permissible since such innovations reflect child's best interests and benefits.
In English and French law, the reasons for inheritance include lineage and cause, but adoption is also a
cause of inheritance in French law. Therefore, from the perspective of the reasons for inheritance, they have
similarities with Iranian law. However, in these two legal systems, by using the theory of judicial parentage
and recognizing the child resulting from the donation as a natural and legal child, they have temporarily
prevented further challenges, while denying the biological and natural identity of the child—an approach
that raises long-term concerns about the child's interests because child's biological identity is not a matter
removed or changed by parties agreement. This issue has not been considered in systems such as England
and France, or at least it has been shown to be very unimportant, and the primary and main priority is the
child's belonging to the recipient family. This neglect of the truth and biological identity of the child will
certainly present serious problems to the social order and system. Thus, in case of effective mistakes, the
only desirable protection that can be seen in other legal systems, including England and France, is the
provision of numerous protective institutions that will protect the child from possible physical and mental
dangers, and undoubtedly, the capacity of an efficient and advanced compensation system can provide
desirable protection to the victim of an effective mistake. Certainly, from this perspective, the English and
French legal systems can be a model to some extent and provide effective protection for the rights of the
child resulting from donation by localizing the protective systems.

KeyWords: Mistake, Medical Fertility, Financial Effects, Inheritance.
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4, Inheritance

5. Pearsall, J. and Bill Trumble. The oxford English reference dictionary, New York: Oxford University
Press, 2010, P 796.
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!. Sloan, B. Borkowski's law of succession, Oxford University Press, 2017.p 26.
2, Family Law Reform Act 1987 s. 27(3): Nothing in this section shall affect the succession to any dignity
or title of honour or render any person capable of succeeding to or transmitting a right to succeed to any
such dignity or title.
3. Human Fertilisation and Embryology Act 1990 s. 28(2) If (a)at the time of the placing in her of the
embryo or the sperm and eggs or of her insemination, the woman was a party to a marriage, and (b)the
creation of the embryo carried by her wasnot brought about with the sperm of the other party to the marriage,
then, subject to subsection ...
4.5, 28(6): Where— (a)the sperm of a man who hadgiven such consent as is required by paragraph 5 of
Schedule 3 to this Act was used for a purpose for which such consent was required, or (b)the sperm of a
man, or any embryo the creation of which was brought about with his sperm..

g Sy it adlllas (gl 2
Rachel F. S., Heenan J. R. “Finally fit for purpose? The Human Fertilization and Embryology Act 2008”.
Journal of Social Welfare and Family Law, Volume 32, Issue 3, 2010, PP 275-286.
6, Human Fertilisation and Embryology Act 1990 s. 27(1): The woman who is carrying or has carried a
child as a result of the placing in her of an embryo or of sperm and eggs, and no other woman, is to be
treated as the mother of the child.
7. Herring,Jonathan. family law, Oxford university Press, 2000, P 267-271.
8, https://www.judiciaryni.uk/judicial-decisions/2010-nigb-108: A (A minor) and B (A Minor) by C their
mother and next Friend v A Health and Social Services Trust
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(Forfeiture Act 1982) .ules Juass 1) Jsido zdlio o5 o
2. Human Fertilisation and Embryology Act 1990.
Section 44: Civil liability to child with disability. (1)After section 1 of the M1Congenital Disabilities (Civil
Liability) Act 1976 (civil liability to child born disabled) there is inserted— “1 AExtension of section 1 to
cover infertility treatments...
Sa55 5 pyuanl b i 00 ))8 aoecs 0 5 bawgs 48T (S568 (call 1S (63)50 sb 102 1leil SD68 A Cod (e Cudgiame FF o2l
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. Human Fertilization and Embryology Authority: HFEA
. AMP Vigilance _ Fiche retour d’expérience sur les erreurs d’identification en AMP.mars 2020, P 1.

. livre III: Des différentes manicres dont on acquiert la propriété
. Des successions

[= N B NSt}

1ay



s>l g (s> asl g eSSl Il Boda 0 (S slacsyg)k 5o olensl 5l (AL Jab o)

] 00 ] o g e P 90 Ay Ol Dz ge (e 5B YTV 9 VT ol (b auild e eilE jo
ot T0g o0 (S5 S b e ol s dasliar &l 5 ood b8l & (ogatie o Gosb 5l
03g9ed (e €SNI, lyie Cod Ol carge plarea ] (soge 390 igine S)lge pogdle andl )P IS4
Vil 08,5 o anild S B YVIG YFY slge b3 1) ooy bgsye 480

Oyl andlp (Boix pllss )3 g9 g (reb Jib wiiles 55 (Sbj 6595k 5l (AU Jib igine Slge 4 axg L
ol 50 LSSl (g pllas atilan 100 )5 e py e &)l 5l g sl (Bgte a8 L asyem T oo
o5 o 2 (S50gm a3l (B0 BT (ool g 09b g0 aiSLd (So3elgm 9 (el o len (SPB L (oS>
Sl aild Sae el (S olie b o gloal b cwls glaal o Koo leas ol g)lw 5 5yl 5
0S50 BB Wl ol il e Gipdy BB psas ol o wlesl g s coul it e FasSlal
e allae b andld o a5 glaal gl )0 epe onl Tzl H8 5 5 Jab &l g siis Jab Sl jole 5 0y
LS g drwgd S0 g, () a5 gloj (0o VAV 4Bs )0 .09 4255 3,50 (28,5 O j50 (p el Slaa)Jl
Lol Y osilay s oisdlaml ya (gya,bl 051 o3Y Lyj 391 oile SigSame jub 3l Cudgrae 4l woaiiSlanl e
o w5l ooy 01 53 bl o 5 (Sl e

00,50 (St 690k SI8)LE My JIs (sloj e anil iy BUST (8 (S5 olildl £985 )90y >
o Colyo a azgi b g ol 09505 ckes 00iiSTan! 1 1, Cudgins ol pody a3 e 58 FFYools 3
I i 5 el B iz Sl &1 14 3505 0085l 5B b 5 Kby arsie |y gt ol oo o
L gy Saldy e Sl (sl 3 NS az g 3550 (Fumy BUST (BB 10 e (rl 25800 po e &)
5 i oS30 OymmaS Lrwgi 3 ol Sl bls 5 Caslools S8 Lae S ailaljly alalsT Ll ool
S S 0lidl 59 aloz 5l pleyd Jorl e EMane 51 ()l 592 3l s (2l 5 935 (o0 oS (Sloys > pe £905
3,5 2l

Gy rlil Gpzen (o slaglojles JUS o sounio sleips e slaglol anilp (Bsi> pllsi 1o ] pogdle

!, conjoint

2, article 731: La succession est dévolue par la loi aux parents et au conjoint successibles du défunt dans les
conditions définies ci-apres.

3. L'adopté et ses descendants ont, dans la famille de 1'adoptant, les droits successoraux prévus au chapitre
I du titre Ier du livre II1.

oo FF 0)93 opas pis lilllo € pl g andlf o> ) e JW 5 (S SoS L (5ian Jto Mg s Qo T

W V5 ao AYAY o
5.King A. E. “Solomon revisited: assigning parenthood in the context of collaborative reproduction”. UCLA
Women’s Law Journal, Volume 5, Issue 2, 1995, P 349 (https://doi.org/10.5070/L352017624).

Nicolas-Maguin, Marie-France. “Droit de la filiation et procréation médicalisée : une coexistence difficile”,
Droit et Cultures, Issue 51, 2006, PP 126- 127.

6. article 342-9: En cas d'assistance médicale a la procréation nécessitant 'intervention d'un tiers donneur,
aucun lien de filiation ne peut €tre établi entre 'auteur du don et I'enfant issu de l'assistance médicale a la
procréation.Aucune action en responsabilité ne peut étre exercée a l'encontre du donneur.

7. Cette stérilité était pergue comme un handicap qu’il ne fallait pas révéler : voir F. Dreifus-Netter, « La
filiation de I’enfant issu de I’un des membres du couple et d’un tiers », préc. et A. Batteur, « Secrets autour
de la conception de I’enfant », Mélanges en I’honneur de Philippe Malaurie, Defrénois, 2005, P 15.
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!, https://donsdegametes-solidaires.fr/nos-actions/

« Dons de gamétes solidaires » est une association a but non lucratif loi 1901 fondée en juillet 2019.

29250 4iaS g 35 dlagpdye slapleils § Cusl (g (ole5 45K g (i «Sldl 15" Silig b g ol e steS
comité national de suivi du plan ministériel « Procréation, Embryologie et Génétique humaines » (comité
mis en place par I’Agence de la biomédecine)

2, LOI no 2021-1017 du 2 aoiit 2021 relative a la bioéthique

3, Jean-Jacques Lemouland, La filiation de ’enfant issu d’une assistance médicale a la procréation aprés
la loi du 2 aonit 2021, 2022. Last seen: 2024/ 01/ 15/
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Orginal Article
Stable Employment of Prisoners, New Approach in Production Boom

Fattaheh Teimouri', Mahmoud Ashrafi? ©, Masoud Heidari?

ABSTRACT

Employment and the pursuit of initiatives to bolster national production have recently gained prominence
in Iran, reflecting a strategic priority aimed at improving the country’s economic landscape. Recognized as
a major project within the framework of the Judiciary Transformation Document, this initiative is managed
by the Prisons Organization and the Department of Educational and Protective Measures, which acts as the
implementing body. This research endeavors to explore the benefits of investing in the enhancement and
promotion of prisoners' employment, emphasizing innovative approaches to managing their job
opportunities as key human resources under governmental oversight. Using a descriptive-analytical
methodology, the study synthesizes information derived from documents, books, articles, and online
sources. Additionally, the research examines the employment policies of the prison organization and, where
appropriate, incorporates interviews with stakeholders involved in this domain to enrich the data collection
process, thereby enhancing the comprehensiveness and robustness of the study. Beyond reducing
recidivism, career development for inmates presents a viable strategy for creating employment
opportunities and elevating national productivity in both qualitative and quantitative terms. Effective
planning and management of prisoners’ employment—aimed at ensuring continuity of work—are vital for
guiding inmates toward stable, lawful employment in the society. The implementation of short-term,
medium-term, and long-term strategies and policies is deemed essential for finding an efficient policy and
fostering job stability among prisoners. From an economic perspective, establishing dedicated centers for
managing employment opportunities and creating job search platforms for inmates are significant steps
toward increasing production capacity. To advance employment development and improve vocational
training systems within the prison sector, particularly under the medium-term goals outlined in the Judiciary
Transformation Program, it is critical to design a clear and precise plan aligned with national production
objectives. Country's production is supported by four fundamental pillars: political economy, investment,
currency, and human and social capital. Production is shaped based on the factors of production in any
economy. Notably, human and social capital is paramount for production and its sustainability; without
them, production efforts risk fundamental instability. Despite the existence of laws governing employment,
entrepreneurship, and production enhancement, Iran faces fragmentation and overlapping legal
frameworks, resulting in inconsistencies and implementation challenges in achieving production promotion
and economic improvement. Stakeholders involved in prisoner employment are often unaware of existing
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legal tools that could facilitate the advancement of employment and production goals within the correctional
system. Future research should focus on identifying skills and productive jobs aligned with prisoners’
individual profiles, leveraging collected data—possibly enhanced by artificial intelligence—to determine
suitable career paths and optimal employment opportunities. Information integrity leading to a sustainable
employment and strategic oversight in prisoner's job search profile requires measures to control prisoner's
situation. Developing an integrated information management system (SAMAJM) for prisoner employment
is proposed to facilitate cohesive management of prisoners’ employment, personalize job placement,
coaching career development, attract entrepreneurs and investors, and promote local employment as well
as prisoners empowerment that aligns with cultural and geographic contexts. Such a system would operate
under the supervision of the Job Opportunity Management Center, which would also be responsible for
forecasting and proposing sustainable job opportunities for inmates. Innovative concepts like Career
Coaching—an emerging discipline within coaching sciences—aim to foster collaboration between the
coach and the client (here: the prisoner), encouraging inmates to realize their full potential through
stimulating cognitive and creative capacities. Additionally, implementing an electronic employment record
within the Prisoners’ Employment System can streamline the collection of identity data, employment
history, physical and psychological assessments, and talent identification from the moment of detention,
guiding inmates along customized career pathways while motivating lawful income generation.
Crowdfunding presents another effective mechanism, facilitating access to a broad network of investors via
social and specialized platforms. This approach can financially support prisoners’ entrepreneurial
initiatives, leveraging technological entrepreneurship to produce employment for prisoners to boost
production and economic development. Integrating such innovations into dedicated modules within
existing software platforms like SAMAJM is appropriate. Ultimately, this study aims to provide
comprehensive job prospects for prisoners upon release, improve working conditions, ensure sustainable
employment, and foster a production-oriented approach—harmonizing legal frameworks to promote this
segment of society's business situation.

KeyWords: Stable Employment, Prisoners, Production Boom, Economic Development, Job Opportunities
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Orginal Article

The Doctrine of Forum Non Conveniens and its Development in the
UK and USA

Mohammed Mjed Kabry', Azam Ansari’ ®, Reza Maboudi Neishabouri3

ABSTRACT

According to the doctrine of "Forum Non Conveniens", which originated in common law, a court that has
jurisdiction over a case may suspend proceedings or dismiss the case, provided that the other court is more
appropriate for adjudicating the dispute. This doctrine, which first emerged in Scotland and later spread to
England, the United States, and other common law countries, has undergone various transformations since
its inception in the early seventeenth century. This study, in addition to examining the reasons behind the
emergence of this doctrine, clarifies the conditions for its application, namely the "Existence of an
Alternative Competent Court" and "The Appropriateness of another Court". Although Under Iranian law,
a court with jurisdiction over an international dispute cannot refuse to hear the case and apply the doctrine
of inappropriate forum just because a foreign court might be more appropriate. But this article seeks to
introduce the common law doctrine into Iranian legal doctrine to encourage legislator to develop
comprehensive and effective legal frameworks for addressing international legal disputes. This study
employs a descriptive-analytical research methodology, utilizing a comparative approach to examine the
legal systems of the United Kingdom and the United States, explaining the reliance on legal doctrine and
case law from both jurisdictions, the paper explores the conditions under which the doctrine of forum non
conveniens is applied. So that in this way, the objective is not only to trace the historical evolution of the
doctrine but also to highlight the variations in its application across these two systems. The research is
based on the library research method. Scottish courts have taken a relatively flexible approach to applying
the doctrine of Forum Non Conveniens and if they are convinced that there is another competent court
which can deal with the case more appropriately from the perspective of the interests of the parties and the
requirements of justice, they apply the mentioned doctrine. In England, courts initially invoked the doctrine
only if two conditions were met: first, the defendant had to demonstrate that bringing the case in England
was oppressive or vexatious; and second, that the same case had already been filed in a foreign court. Over
time, the first condition alone came to be viewed as sufficient. However, today, English courts have moved
closer to the Scottish approach: if the court concludes that it is not the appropriate forum and another court
is more appropriate, it will apply the doctrine. In the United States, forum non conveniens was initially
applied in domestic cases and later extended to international disputes. The criteria for applying the doctrine
in both types of disputes are the same: (1) there must be an alternative competent forum, and (2) that forum
must be more appropriate for resolving the dispute. In determining the appropriateness of another court,
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American courts must consider both private and public interest factors, which include, among others,
“access to sources of proof”, “congestion in the courts”, and “local interest in the litigation”. Although the
Forum Non Conveniens doctrine can help a case be heard in a more appropriate court and make it easier to
recognize and enforce the judgment, it also has some disadvantages. The most significant challenge is the
lack of predictability regarding the competent forum and the eventual outcome for the parties involved.
Another concern is the risk of parallel proceedings, which the doctrine cannot effectively prevent. A third
issue is the potential for the parties to face a denial of justice. Of course, this problem will arise if the court
rejects the dispute, but such a problem will not occur if the dispute is suspended until a more appropriate
court makes a decision. Although in Iranian law, some legal scholars argue that, due to provisions like
Article 971 of the Civil Code, the doctrine of Forum Non Conveniens cannot be applied in the Iranian legal
system; there are signs of its acceptance in Iranian law. A different interpretation of Article 971 could allow
for the application of the doctrine and give Iranian judges the discretion to assess whether another court is
more appropriate. Moreover, certain rules in Iranian Civil Procedure Code show, albeit to a limited extent,
judges do have some discretion in identifying a more appropriate forum in domestic cases. The doctrine of
Forum Non Conveniens provides a general basis for a court to decline jurisdiction. Under this doctrine, if
the court determines that it is an inappropriate forum and a court in another country would be more
appropriate, it may refuse to hear the case in favour of the more appropriate forum. This requires two key
conditions: first, the seized court inappropriate forum, and second, another country's more appropriate
forum. In principle, without these two conditions being satisfied, the court cannot decline jurisdiction under
this doctrine. The determination of whether the current court is inappropriate and another country’s court
is more appropriate lies with the court hearing the case. In making this decision, the court considers several
factors, including the degree of connection between the dispute and the forum, ease of access to witnesses,
availability of evidence, and the interests of the parties involved.

KeyWords: Common Law Legal System, Oppressive or Vexatious Claims, Incompetent Forum,
Inconvenient Forum, Private and Public Interest
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Orginal Article

A Comparative Study on Establishing the Human Rights
Ombudsman with a Focus on the Necessity of Creating a '""National
Institution for Human Rights and Citizenship' in the Legal System

of the Islamic Republic of Iran

Hadi Salehi'®, Seyed Hossein SharifiZ, Donya Sanjabi Boroujeni®

ABSTRACT

In recent decades, the importance of National Human Rights Institutions as domestic mechanisms for
implementing and promoting human rights has been increasingly emphasized internationally. These
institutions, which include human rights commissions and ombudsmen, play a vital role in monitoring
states' human rights obligations, particularly through mechanisms like the UN Human Rights Council and
the Optional Protocol to the Convention against Torture. The Human Rights Ombudsman, as a key type of
National Human Rights Institution, goes beyond the classic role of ombudsman in addressing administrative
maladministration, specifically focusing on the protection and promotion of individuals' fundamental
rights, and may possess broader powers to effect systemic change. In the Iranian legal system, despite the
existence of institutions with oversight functions, there is a felt gap for an independent, specialized
institution with the characteristics of a Human Rights Ombudsman to effectively guarantee the fundamental
rights enshrined in the Constitution and other instruments. This article, using a descriptive-analytical
method, examines the conceptual evolution and functions of the Human Rights Ombudsman
internationally, takes a comparative look at the experiences of some countries, assesses the necessity of
establishing a "National Institution for Human Rights and Citizenship "in Iran, and analyzes the challenges
and ways forward. The main objective is to explain the crucial role such an institution can play in bridging
the gap between legal human rights standards and their practical implementation in the country. This
research employs a descriptive-analytical methodology. In the descriptive part, based on library resources
and international documents, the concept of the Ombudsman and its evolution towards the Human Rights
Ombudsman is explored. The main functions of this institution — including investigating human rights
violations, monitoring public administration, promoting human rights, addressing systemic issues, and
providing remedies — are detailed and compared with the functions of the classic ombudsman. Furthermore,
the status of the Human Rights Ombudsman as a National Human Rights Institution and the international
standards governing it, particularly the «Paris Principles» which include independence, broad mandate,
adequate funding, and other aspects, are examined. In the analytical part, through a comparative study of
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the experiences of establishing and operating similar institutions in countries like Turkey, Russia, and the
United Arab Emirates, factors influencing their effectiveness are identified. Subsequently, the status of
existing oversight bodies in Iran such as the General Inspectorate Organization and the Article 90

Commission of Parliament and previous attempts to create a National Human Rights Institution including
bills from 2004 and 2021 are evaluated, and the necessity of establishing an independent institution with
Human Rights Ombudsman characteristics within the Iranian legal framework is analyzed.The research
findings indicate that the Human Rights Ombudsman as a National Human Rights Institution, plays a
distinct and vital role in legal systems. Unlike classic ombudsmen primarily focus on administrative
maladministration, these institutions have an explicit mandate to protect and promote human rights and
possess broader powers, including initiating investigations into systemic issues, proposing legislative
reforms, conducting human rights education, and, in some cases, referring cases to higher authorities like
constitutional courts. Compliance with the «Paris Principles», particularly institutional and financial
independence, a broad mandate, and accessibility, is essential for the effectiveness of these institutions. The
experiences of countries such as Turkey, Russia, and the UAE demonstrate that establishing such
institutions is feasible and beneficial even in diverse political systems, contributing to the improvement of
the human rights situation. In Iran, existing oversight bodies like the General Inspectorate Organization and
the Parliament's Article 90 Commission cannot effectively perform the functions of a Human Rights
Ombudsman due to limitations in their mandate lacking an explicit focus on human rights, insufficient
independence, jurisdiction confined to specific parts of the government, and inadequate accessibility. The
main gap is the absence of an independent, accessible, and specialized mechanism for handling complaints
regarding violations of citizens' fundamental rights enshrined in Chapter 3 of the Constitution and other
documents and proactively monitoring the implementation of these rights. The lack of effective
«Constitutional Complaint» procedures exacerbates this need. Actions by governments in different periods,
including case-specific interventions by the Vice Presidency for Constitutional Affairs and the submission
of two unsuccessful bills in 2004 and 2021 to establish a "National Institution for Human Rights and
Citizenship ", attest to the recognition of this necessity by parts of the state apparatus. The 2021 bill, in
particular, envisioned duties and powers for the National Human Rights Institution consistent with
international standards.This research concludes that establishing an independent "National Institution for
Human Rights and Citizenship " in Iran, in the form of a Human Rights Ombudsman ,is necessary and
crucial. Such an institution could significantly help fill the existing gaps in the system for guaranteeing
basic rights, especially given the limitations of judicial review mechanisms, by proactively monitoring the
implementation of fundamental rights, addressing individual and systemic complaints using soft powers
such as recommendations, reports, and mediation, promoting a human rights culture, and proposing
legislative reforms. Creating this institution would not only respond to domestic demands and increase
public trust but also help improve Iran's international interactions and image. Although challenges such as
political resistance, structural limitations, and cultural perceptions exist, designing a domestic, independent
model that is compatible with the Constitution and international standards like the Paris Principles, can be
an effective step towards realizing human dignity and good governance.

KeyWords: Ombudsman, Human Rights Ombudsman, Fundamental Rights, National Human Rights
Institution.

YFF



FoSom DA 1 S yiSIT LLE Vo T P oV VY ;o LS YEY-YPY AFoF bl (V) VAo Bgio olindins aobibad

https://lawresearchmagazine.sbu.ac.ir/

QSMS)"_L.?“L: o
B9 ho Lo Slmyl & p9 ey (BIK L iy Bgi plajogmal el il asllhae
Ol p) oMl 5yt (Soi el 1O «(GAig ped § s

T S a (2w L T Gt pb s e O Lo g0l

oS

ol 218 5 W3 SIS oy 42 ol (B pllss 0 €signed 5y B> (o oled Sloml g0 (I L allia
QLS i o b= shnogs s Sl oLl b33l o Slad (ol Blaal 32 (sl (63lS (s (lsieas 57t s Dlejoses
St bl 5 (pogas 5 (s slasled p s ol Bsh 5 Culom S 5a3 b 5k Goi> slaglejogeel 45w oo
Caotl Bha (958 0a5the D)ol g gy A5 5 Ao (18 )9dS & 25 SIS (0 Wil o B9 el 53 (Sl (A (o
33k Olojbe 2l 09290 (slasles (lnl )3 Eenlasles nl uddge 53 Gl Jgol b Billas 5 0328 Lz soles Pl
Gl p3¥ a5 G chins (g pdy gyt g Pl 0925 ¢ ZMo slaadgaze Jdoas A fol (grmnaS b3S JS
Jins 5ol sloml «ad (sla S5l s0el T 5 Sol5 S5 2 a8 L alie ol iied (550 B9 lojognel i sl
5698 SLISE 4 (Fonw) el 03,08 )l Lt b sl sl ol s on 559,21y (Medlinm slod sl 5 cine
el 5yt slagtllr bt SJso 555l 5 a5 S5t 4 Sllallim slasled b Jalss g 1t S5 (B5gel ot
cesliin o9y (e (b (J ol soal € 5 8» casire (leisdy iy Gea> AL g 5 LSle slaiasgase ¢ cwbiw Cwglie
il LiSal, Wl so ol 8 5 ool Sl

e g Lo sl cnaliny s> e G lajogal (lajogual 1y E3lg aalS

L i §9a> ylojogmel u'*‘-“l’ ek aslllaor (Lo o Sz gy (ol (s S (B 10 (g0l (Lo tallie 9 4y Sl
0393 ¢ s Dligiod aslilad ol ul (ol (5 5 ok ol ;> €5y 5yl ok slo Gl ol ©y5,00 (IS
YEY-YEY i ao NF-F 50 ) e o)l YA

DOIL: https://doi.org/10.48308/j1r.2025.238736.2848 VEF/ Y i i g, - VEYNVYE rcdl e o

ol Gl s ol8isls cslow pole g Bgix caSiiils boliwl
hadi.salehi@shirazu.ac.ir ;_Jsiuco odiegsi fuos!

Ol sl il olKiils ¢ pwlow pole 5 Foa> 0aSLisls (5550 (s9zeiils .Y
Ol s 5l s ol8ils ¢ ol pole g Goi> 0aSiiils sl cwlids IS (ggzeiils ¥

Copyright: © 2024 by the authors. Submitted for possible open access publication under the terms and conditions
BY of the Creative Commons Attribution (CC BY) license (https://creativecommons.org/licenses/by/4.0/).

Yo


https://doi.org/10.48308/jlr.2025.238736.2848
https://orcid.org/0000-0002-3495-6583
https://orcid.org/0009-0006-7877-8965
https://orcid.org/0009-0006-7877-8965
https://orcid.org/0009-0006-7877-8965

OhlSen 5 (Ao Uy s 5 i Boi Lo e sloml g pa IS L ks G plajogsal Gl il dnlllne

doddlo

loanlyd joboar pio Goi> Jloel 5 1,211 bas o (315 slaan] b 50 pio Goi> Lo slasles (25 3 slalo 5o
Shgd jo olys cpl & a5 Lok opdls Jlai o b gaoge opl el 48,5 )18 Mol 58> WS 5 azgi o )50
=2 Gl 5l (S slaaogi )0 rizmen 5 o 4 Bslare T sedlez 5l50l gy o ' e Glojle pio 35R>
SseedlssS g ksl JS5g,0 daulsay Lo slaolys iz ol St SlS il oo 38Ty Yaseie o el
Sl (AL TGl i b Gt ol glacljlons b lajlid) plo g azuiSs ade aoie Yo (lojls
el Slasles 4y LU o ysiS Dlagsd iyl p o )las slooged jo ilae dladi @8ly )0 ;5530 JSTg, wiladly
O)llas S slahy, Sl s S slrar (SS9 (al )9 0alimet 0oz )lr 50 n ) sl 005 Sl Jhy B9d>
ALoS» W35b 3> (ol A Cad g (T F S0l bl 5 coalaie slacdgs 5l sloy90 sla o, 331 ygoean
lacasMo sl ls a5 8« g nKin Lo 5 g5Lo» SO slul cuiman g 41 0550 (4 Ke o 5l €asuiSls 5l 6 Kb (53
oMo € o (5,8 sl 555l Jsie (slaoles 50T oo dgate el B o 10 08 aaS inllig
Slediay oadoly JSSg 5 SLISC 1 5 el Gl s s 53 1) pogas (25 Dluwhe 4 Caad (o) 9 ol
oSy 7S (pogat Bisx ay soges B> il i oi> medl 5 (AR » Ol Al G5 (o 5 il
B9i> 9 )l 4 g2l woxte Jo (sladaly Job 5121 sl 65 g3ke 5355 Lo sl 0329 ssbots SIS0 ol e
Sy dalgs LaSel, Fu i

& Oglite b 2lgs 55 99 (sl Yaie o lojlr iy bl 5 IS ooty 5o Bgi> (o slaoles Mol
Hodloges o 518 @ Glajogeel (SeudlS) (25 az ST Lo lejogeel 5y Goi GlapgmaaS 99,0 IS
5 aVolel Slowoad ()l Jguw oz «,08 5| oolituwlegus (Bgi> ad5 plp ,0 poye 5 cblas» A lojogul
20l Ole)lS 5 cdss 09,5 55l 5 cdgs Sleladl (3, JULAS 5 (cases o e Ssuty jsliiedr Co poesges
2570 Sy Geh satads ojgyel a5 el ] Sl plejogeel 0,55 Jgm iy, Sl Mkl po50 il
Geolas I (o 055 ply Goi el 45 S nl 4 o el 518 b slalojosesl (S slacled

!. Human Rights Council
2, Universal Periodic Review
N0 odle

YooY yuelg V0 CRC/GC/2002/2 S8 Ggin slis)) g Colos 5oyt Goi> Jitume o (sladles i 1 o8 Gois &ireS [
B9 dieS

4, Optional Protocol to the UN Convention Against Torture and other cruel, Inhuman or degrading treatment
or punishment

A5 1YY Yo o8 55 YY 13 g day Caguai 4 YooY yuolwd VA golys diw oyl VA4/OVA/RES/
5. National Preventive Mechanisms
6. The UN Guiding Principles on Business and Human Rights and conflict-affected areas: state obligations
and business responsibilities.
7. United Nations, National Human Rights Institutions. A4 handbook on the establishment and strengthening
of national institutions for the promotion and protection of human rights, Professional Training Series No
4, 1995, para. 39.
8, International Ombudsman Institute
%. See in: https://www.legis.iowa.gov/docs/publications/SD/10057.pdf/

\Avd


https://www.legis.iowa.gov/docs/publications/SD/10057.pdf

VEF Lol Yo lods YAs 0 SBsi> Oligiss aslila

Sohns lapludl rez 5 0,8 Dl ladiz ploi 4 Goi> (al 45 55, O Sl o2 5 05 g0 ALy ppterses
1) omimmms i Slizrge 4 6 Wigd go seme | )01 OLLas 4 el (50t Boi> laglajogaal Lol g oo
5 S Gei laglejogeel ;LS 50 S Glojogeel (sl aedlel Jsol il S (e 4y aiiS ol 8
Tailoads adpdy phy Goko Lo glaolys Glsiear iy Bsi> JSI slaysnsS

O SNg ped o g smbol G (ygzmed (slie s oS (3 5 (Lo ol o ol L i I Zolex
el (5500 (Boi plls 1o 050 00 000y il SlpeSo sl glaadlie I (S lgiedr coul aidly
3903 y3S U gmay3l Slojl by (oDl (51,5 o A+ ol (gmnaS’ B 0 0 b a8 lojosal oled !
a3l ol (nl g sl 5yt Boi lajogrel S 51T 0 j50 (sl S (6 (69,0 (sloadlge W3S il aily
e 5 G¥g et Boi? (lgieced @Y 93 (9B ol nl (el (5 )a0ex Sdgs CulS walsS Sl 31 nsly Bod>
03,5 axgi VF v Jlo ;5 g el 5 pie B o Sl Sloml 4z ¥ g VWAY Lo )0 €9 08 3gd 5l gl Lo
S )55 5 s alllae gy 50 ko= inosi b, 3l 63050500 L epolo Ligi 0 ilosgy plo 3L 93 5 oS uu
plai ;o ol bl (w50 4 oled (ol Jsou5 g ks Aallla b 5 05 eplys pi 3o e 50 (lojoges]
23 malyS Glpl (Ml (59002 (Bgi>

i B9h> lo3ogmel sogto siluo 9 S5y )

Elolia g 00l b Lolas ;3 35,2 s e 45 000  Sihorad Cuak ) 5 Ay, ke Al o lejogusl sl 392
5 W9 b Olee S8 G Rlpl 5 (28Tl pae «S1S50 Gl Sz SRl W)l Lals; lesl (g
o Kin 5 5 (6l cl s 055 AL anligBl gl 25 0,l8] 5 digped Joles 43552 4 Cansl ] g g
S L g5 Blan 6lsd 5 glul ol ol T il s gl |, omle olasly 5 lopansiSe Bgi>
9) ST QU] 03,5 5l 5 Cdlid ool 5k 5l ) g5le cnl les S 0855l 4 loly (ST STg 5L
Ohsd 39 g3l ol S go SaS 5928 S 50 LB (SeS slagatli Sy 4 (poga ool B S
Iy 5sS VY o Jiaw Glojogeel Yo 5 oo Toylegoguel et dnwgo .ol 48,5 ob «ylojogml 500
Bl 08,5 Cowypd

I et 53 S0s, b S, 5 oD man g o Sleioped] sl T el o sicrle
2 Jriie &y g00 € Las x5 D ,Qlﬂ)'owT Alos S (gamaids A 3T oo o e Lis 15D glgil a1 ylejogue]
Bl &y Sy 5 i o 5o J5b IS5 shotys plejssral 5 o 1515 5505 53,9 SIS by b

I, Own-motion powers

2. Carl, Sabine. The History And Evolution Of The Ombudsman Model. Research Handbook On The

Ombudsman, Edward Elgar Publishing, 2018, P 18.
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!. Harlow, Carol and Richard Rawlings. Law And Administration, Cambridge University Press, 2006, PP
537-8.
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3. Tai, Benny Y. T. “Models Of Ombudsman And Human Rights Protection ”, International Journal Of
Politics And Good Governance, Volume 1, Issue 1.3, Quarter I11, 2010, PP 5-9.

4, Reif, Linda, C. “The Transplantation And Adaptation: The Evolution Of The Human Rights
Ombudsman”, Boston College Third World Law Journal, Volume 31, Issue 2, 2011, P 272.

5. Provedor de Justira

6. Carnation Revolution

7. Defensor del Pueblo

8, Reif, Linda C, The Ombudsman, Good Governance, And The International Human Rights System,
Martinus Nijhoff Publishers, 2004, P 393.

°. Finkel, Evgeny. Defending Rights, Promoting Democracy: The Institution Of Ombudsman In Poland,
Russia And Bulgaria, European Forum at The Hebrew University, Helmut Kohl Institute For European
Studies, 2006, P 7.
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1. Reif, Op. Cit., P 96.
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Orginal Article

Effects of Differential Detection of the Crime of Smuggling Goods
and Currency

Abolfazl Mozhdehi-Pour!, Alireza Millani* ©®, Ahmad Ramezani®

ABSTRACT

The smuggling of goods and currency is a complex, multifaceted phenomenon with profound and far-
reaching impacts on the economic, security, and social stability of countries. In this context, each country's
legal system serves as a primary instrument in combating this organized crime, necessitating the
development of precise and effective mechanisms capable of addressing such illicit activities while
respecting legal standards and ensuring justice. Within the Iranian legal framework, the law aimed at
combating the smuggling of goods and currency seeks to respond adequately to the scope and complexity
of this crime through the establishment of specialized structures distinct from those used for other offenses.
This research sets forth several key objectives: First, to examine and analyze the substantive and procedural
distinctions between the detection processes for smuggling and those for other general crimes. Second, to
evaluate the subsidiary jurisdictions and specialized authorities granted to detection agencies during various
stages of litigation—including preliminary investigations, initial adjudication, and appeals. Third, to
critically assess the legal implications stemming from the implementation of these differential mechanisms
within the criminal justice system. Fourth, to identify existing legal challenges and gaps and propose
practical solutions aimed at enhancing the effectiveness of anti-smuggling efforts while safeguarding
citizens' rights. This study adopts a descriptive-analytical approach, relying on a comprehensive review of
library resources, including statutory laws, judicial rulings, and advanced legal perspectives. Data were
collected through qualitative content analysis of relevant legal documents, specifically the Anti-Smuggling
of Goods and Currency Law and its executive regulations. To elucidate the distinctions inherent in the
smuggling detection system, a comparative analysis was conducted with mechanisms used for general
crimes such as theft and fraud. The selection criteria for sources prioritized scientific credibility, including
reputable international articles, legal reference texts, and review of appellate decisions. The distinctive
features of smuggling—such as its organized structure, cross-border dimensions, and significant economic
impact—have compelled legislators to adopt a specialized approach through the design of differential
mechanisms. These distinctions are evident across all stages of detection, prosecution, and investigation.
The findings reveal that Iran’s legal system assigns 18 different agencies with varying authorities as
detection entities, categorized into two primary groups: agencies with full judicial enforcement powers—
such as the police—and those lacking such powers, which operate strictly within their organizational
mandates. The key distinction lies in the scope of authority; the latter group does not possess fundamental
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powers such as asset seizure or premises closure. A notable discovery is the special authority granted to
detection officers during litigation, including their active participation in adjudication, their right to defend
detection reports, and their ability to appeal acquittal rulings. Moreover, the value of goods detected plays
a critical role in case disposition; for instance, goods below a specific threshold can be directly seized by
detection agencies. Data analysis indicates that these differential mechanisms have improved the efficiency
of detection and adjudication processes. However, certain practices may conflict with fundamental
principles of fair trial, such as presumption of innocence and the prohibition of double jeopardy. This
situation shows the necessity to revise relevant regulations, especially regarding the scope of detection
officers' powers, to balance the effectiveness of anti-smuggling efforts with the protection of the accused
person rights. The findings suggest that the legal system for combating smuggling of goods and currency,
by establishing specialized mechanisms, has adopted a tailored and efficient approach to combat
smuggling—an organized crime with complex characteristics. Differentiating the jurisdictions of detection
agencies, assigning special authorities to officers, and establishing dedicated bodies have contributed to
more effective detection and prosecution. Nevertheless, some mechanisms—particularly the extensive
powers granted to detection officers and their role in appeals—may conflict with core principles of fair trial
and accused person's rights. While the necessity of rigorous enforcement is clear, it must not come at the
expense of violating individuals' constitutional rights. Balancing the operational effectiveness of the anti-
smuggling system with the safeguarding of fundamental rights requires a careful program of regulatory
reforms, particularly concerning the scope of detection officers' authority and procedural guarantees for
defense rights.

KeyWords: Goods and Currency Smuggling, Differential Detection, Law Enforcement Authorities,
Prevention.
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Orginal Article

The Behavioral Paradigm of the United Nations Security Council in
Addressing Terrorism under Article 51 of the Charter: From Al-
Qaeda to ISIS

Hamid Reza Akbarpour!®, Shahab SharifiZ, Almas Eslami’

ABSTRACT

The prohibition of the use of force constitutes one of the cardinal principles of international law, subject to
only two exceptions: first, the inherent right of self-defense as enshrined in Article 51 of the United Nations
Charter, and second, measures undertaken by the Security Council to maintain international peace and
security pursuant to Chapter VII of the Charter. Prior to the attacks of September 11, the invocation of the
right of self-defense was predominantly confined to states against each other. However, following the
emergence of non-state threats such as Al-Qaeda and ISIS, the question arose as to whether self-defense
can be invoked against terrorist groups. This article seeks to analyze the behavioral patterns of the United
Nations Security Council in responding to this issue, and to assess the extent to which an expansive
interpretation of the right to self-defense against terrorist groups. This study adopts a descriptive-analytical
approach, grounded in extensive library-based research. Data were collected from academic literature,
Security Council resolutions, judgments of the International Court of Justice (ICJ), and credible online
resources, and were systematically analyzed. The research is selected from the pre-9/11 era to the
emergence of ISIS and the corresponding Security Council resolutions. Special attention is devoted to
detailed examination of Resolutions 1368, 1373, and 2249, and an analysis of the legal literature related to
the right to self-defense. The findings reveal that the terrorist attacks of September 11 represented a
watershed moment in the conceptualization of self-defense against non-state threats. In Resolutions 1368
and 1373, immediately after these attacks, the Security Council recognized the right of states to self-defense
against terrorist threats, although this recognition was limited to the preamble of the resolution and was not
explicit in the operative parts. In these resolutions, self-defense was presented in general terms without
specific reference to the non-state nature of the attackers. A more nuanced analysis demonstrates that, after
these two resolutions, in subsequent resolutions—even in facing broader threats such as ISIS—the Council
refrained from reiterating or expanding this position. Resolution 2249 on ISIS, although it condemned the
threats of this group and called for confronting it, without addressing the right to self-defense and was not
issued under Chapter VII of the Charter; therefore, its legal value for justifying the use of force is limited.
Moreover, in the analysis of existing legal theories, it was observed that the broad interpretation of Article
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51 of the Charter, which accepts self-defense against non-state groups based on theories such as the "Unable
or Unwilling" doctrine and the "Accumulation of Events" theory, although supported by some countries
such as the United States, France and the United Kingdom, has not become a binding custom at the
international level. Nevertheless, these interpretations have not crystallized into binding customary
international law. The jurisprudence of the ICJ, notably in the Nicaragua case and more recently in
Democratic Republic of Congo v. Uganda, has consistently maintained that an armed attack attributable to
a state is a prerequisite for invoking the right of self-defense. On the other hand, the Security Council has
emphasized the strengthening of collective mechanisms for counter-terrorism, such as Sanctions
Committees and the Counter-Terrorism Committee, and has minimized reliance on unilateral uses of force.
This approach indicates that the Security Council has considered self-defense against terrorism to be an
exception and not an established norm. The Security Council’s practice indicates that the invocation of self-
defense against terrorist groups post-9/11 has been recognized only as an exceptional response within a
specific political context. In its subsequent resolutions, the Council has refrained from expanding this
interpretation and has reaffirmed the traditional framework of the prohibition on the use of force. Even in
facing the unprecedented threat posed by ISIS, the Council declined to institutionalize the right of self-
defense against non-state actors as a legal procedure. Moreover, by prioritizing collective responses to
terrorism and reinforcing the discourse surrounding threats to international peace and security, the Council
has effectively precluded the establishment of a unilateral right to the use of force. As a result, the use of
self-defense against non-state groups must continue to be analyzed with caution and within the traditional
framework of international law.

KeyWords: Self Defense, Security Council, Non-State Groups, Terrorism.
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