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Orginal Article

Impact of Mantaqa Al-Faraq Theory on General Issues of Contract
Law, with a Special Approach to Administrative Contracts

Sayyed Mostafa Mohaghegh Damad', Mahdi Niazabadi’ ©, Bahareh Arab?

ABSTRACT

One of the issues that has been specifically raised in the modern Usua Al Figh and has also been
discussed sporadically in its traditional version but has not been the subject of an independent
chapter, is the consideration of fixed and variable elements in the inference of rulings (4hkam)
and the method of Jjtihad. 1If we want to be satisfied with stability in the matter of Jjtihad, the
appearances and rulings of Sharia will be isolated from the onslaught of the daily needs of society,
and the issues and matters related to the religious in Islamic societies will be left without a solution
or answer. Theory of “Mantaqa Al-Faraq” (changeable area) would be considered as one of the
parameters of religion flexibility that was introduced by Mohammad Baqir Sadr, under this title,
for the first time, regarding the possibility of freedom of government [legislative] intervention in
Islamic economy. Mantaga Al-Faraq is an area that its subjects due to variable and changeable
nature, have variable and changeable sutra and rules, so that, God [as the Islamic legislature]
refusing to set and codify fixed sutra and rules, delegated the setting and codification the relevant
detailed rules, accordance to the benefit and requirements of each period, to the Islamic regnant
or governor of that period. So, this area is standing on the opposite side of “fixed area” that its
subjects have fixed and unchangeable sutra and rules at any period. The main goal of this article
is to examine the criteria of “Mantaqa Al-Faraq” theory and its secondary goals, to reconcile
these criteria with the general principles of contract law and a specific type of contract, called
administrative contracts. In this article, relying on the descriptive-analytical method and the study
of library resources, attempted to first, identify the theory of “Mantaqa Al-Faraq” and its criteria,
and secondly, by returning to the sources of contract law and administrative law, while examining
the challenging issues in these two areas, by applying the criteria of the “Mantaqa Al-Faraq”
theory, to analyze whether these two areas of law are subject to the aforementioned theory and its
effects or no? By studying the opinions of Mohammad Bagqir Sadr in “Eghtesadona”, three criteria
for the area of Mantaqa Al-Faraq can be deduced: First, the area of Mantaqa Al-Faraq governs
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Al-Faraq Theory on General Issues of Contract Law, with a Special Approach to Administrative Contracts",
Legal Research, Vol. 28, No. 111, 2025, pp: 1-20.

DOI: https://doi.org/10.48308/j1r.2020.184575.1518 Received: 31/12/2019-Accepted: 01/03/2020

1. Professor of Law, Faculty of Law, Shahid Beheshti University, Tehran, Iran

2. Assistant Professor, Faculty of Humanities, Shahed University, Tehran, Iran
Corresponding Author Email: m_niazabadi@sbu.ac.ir

3. Phd Candidate, Faculty of Law, Shahid Beheshti University, Tehran, Iran

Copyright: © 2025 by the authors. Submitted for possible open access publication under the terms and conditions
BY of the Creative Commons Attribution (CC BY) license (https://creativecommons.org/licenses/by/4.0/).



https://doi.org/10.48308/jlr.2020.184575.1518
https://orcid.org/0009-0008-0986-2906

o )Ben 5 olals 3iore Glol sbasls )l 3 ay pls 255 L asls,l 3 553> OLIS 5 gl alladlaie 4y )k )‘..b

the relationship between huamn and nature; this type of relationship is changeable and not fixed,
due to existence of nature. Second, there are no fixed detailed rules in Sharia law for the area of
Mantaqa Al-Faraq. All the subjects and issues are free and not governed by any islamic rule
(Hokm). Third, the general rule for the area of Mantaga Al-Faraq is “permissible” and “Jawaz.”
Therefore, the Islamic ruler can prohibit or order any activity or action that is not indicated by a
legislative text as obligatory or forbidden. Combining the last three components leads to the
clarification and scrutiny of the boundaries of the area of Mantaqa Al-Faraq. Therefore, it can be
concluded that firstly, the theory of the Mantaqa Al-Faraq is related to the stage of legislation
(caninzation) and not implementation, and secondly, due to the lack of a primary ruling by the
legislator in this area, the ruling issued by the ruler is considered the primary ruling, and any issue
that meets these three criteria in the present time is interpreted under the scope of Mantaga Al-
Faraq and can be determined by the Islamic ruler according to the requirements of the time and
the interests of the day, and is not subject to any immutable principle. Among the issues that can
be discussed in terms of inclusion or non-inclusion under this theory is the issue of contract law
and a specific type of them under the title of administrative contracts. Among the introduced
subjects and issues of Contract Law, some have detailed history of Islamic jurisprudence and the
other, because of progress and advancement of science and technology and emerge of human
needs, are regarded as new and modern issues and don’t have really detailed history of Islamic
jurisprudence. The former one, on the terms of different interpretations, would be included in the
fixed area or Mantaqa Al-Faraq and the latter one (like invalidity of unfair terms in contracts,
right of withdrawal in distance contracts for consumers and etc), due to the aggregation of
Mantaqga Al-Faraq components, would be included in this area. Administrative Contracts as an
important and special type of contracts, due to lack of detailed history of Islamic jurisprudence
and encompassing all Mantaqa Al-Faraq components, would be included in this area and the
authority of setting the rules governing them is delegated to the Islamic regnant or governor .By
examining the concept and nature of this type of contract, we find that not only does their essence
and essence, but also their causes (the formation of the state in the modern sense and the theories
related to it, etc.) have not been examined in Sharia books due to their emergence in recent
historical times and it is obvious that there are no express rules to govern them.

KeyWords: Mantaqa Al-Faraq, Contract Law, Administrative Contracts
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Orginal Article

Jury Institution in Iran with a Look at the Legal Systems of England
and France

Babak Habibi!®, Mohammad Ashouri’, Bagher Shamloo?

ABSTRACT

The role of people and the necessity of their participation within the framework of the judicial system is
considered as one of the central and controversial issues in modern criminal law, which can be examined
from various legal, social, and political dimensions. Simultaneously by formation of modern criminal law
and the development of fair trial theories, the issue of direct or indirect participation of citizens in the
judicial process has gained increasing importance. In this regard, the jury institution, as one of the prominent
manifestations of popular participation in criminal justice, has always attracted the attention of scholars and
legislators and has a history beyond the formation of modern judicial institutions .The presence of a jury in
the judicial process, especially in common law legal systems (such as England) and some mixed legal
systems (such as France), is considered to be a crystallization of public opinion and a kind of popular
guarantee of justice in the trial process. The fundamental basis for the formation of this institution is to
create public trust in criminal justice and to confront monopoly and discretionary decision-making in
criminal proceedings. By deciding whether the accused is guilty or not, the jury is in fact considered to
represent the general conscience of society in a fair trial. A comparative study shows that two general
patterns can be distinguished regarding the scope and role of the jury: a minimal pattern that focuses public
participation on specific and limited areas, and a maximal pattern that pursues a more active and effective
presence of the public in the criminal trial process. In England, as one of the main origins of this institution,
the jury has traditionally played a prominent role, especially in major criminal cases. Although in recent
decades, changes in law and practice have reduced its scope, and some observers believe that the country
is gradually moving towards limiting or even practically eliminating this institution. However, in English
legal culture, the jury remains a symbol of popular justice and fair trial. In France, although the institution
of the jury was introduced into the country's legal system following England, it gradually adapted to its
own legal structure. In the French mixed system, the jury participates alongside the judge in making
decisions on specific criminal cases, especially serious crimes. The simultaneous presence of the judge and
members of the public in the judging process has been interpreted as a combination of legal rationality and
public conscience, which attempts to reduce judicial error on the one hand and strengthen the public's sense
of trust in the justice system on the other. In contrast, the Iranian legal system, by adopting a minimal
approach, has limited the institution of the jury to press and political crimes only. This, despite the legal
capacities in Articles 168 and 175 of the Constitution, has caused the jury to distance itself from its effective
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role in the country's criminal justice system. On the other hand, the implementation of this institution has
also been accompanied by challenges such as the selection of members, insufficient training, lack of
transparency in the decision-making mechanism, and public ignorance. Despite the vast potential for
enhancing public participation in the judicial process, especially in cases where public trust in the judiciary
needs to be restored, the jury institution in Iran remains a formal and ineffective structure. Other problems
in the Iranian system include the lack of sufficient cultural support for accepting the role of the public in
judging, the lack of basic legal training for jury members, the lack of transparency in the decisions issued,
and even the resistance of the traditional body of the judiciary to citizen interference. These challenges,
along with the limited scope of jurisdiction of the jury, have prevented this institution from fulfilling its
intended role in achieving fair and participatory proceedings. In this article, with a descriptive-analytical
approach and using comparative studies, an attempt has been made to examine the historical, cultural, and
legal contexts of the formation of the jury in Iran, as well as to identify its strengths and weaknesses. Also,
looking at the experiences of England and France, solutions are presented to revive and strengthen this
institution as a manifestation of participatory criminal policy. Among these solutions, expanding the
jurisdiction of the jury to some important public crimes, increasing general and specialized training for
members, reforming executive procedures, strengthening the transparency of the trial process, and
promoting a culture of public participation in justice can be mentioned. Finally, the real revival of the jury
institution in Iran requires political will, a review of existing laws, and more importantly, an effort to
institutionalize the culture of citizen participation in the realization of justice. Only then can this institution
be used as a tool to strengthen the legitimacy and efficiency of the judicial system.

KeyWords: Jury, Minimal Approach, Maximal Approach, Political Crime, Press Crime.
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Orginal Article
Analysis of the Legal and Economic Aspects of Money

Abbas Karimi'! ®, Taha Arabasadi?, Amir Ghaffari?

ABSTRACT

There is an inherent connection between money and various dimensions of human social life. This is a
connection that is inextricably bound up with various fields of study. In light of this multiple and
multidimensional nature of money, a deeper understanding of its nature requires knowledge gained from
scientists of various sciences. There are two fields of study that are closely related to money, as it is a fluid
and current phenomenon in human social life. The impact of money on the economic life of individuals, on
the one hand, and its connection with a large portion of their legal obligations, on the other, make it
unquestionable that one must study both of these sciences in order to attain a comprehensive understanding
of money. The nature of money is thus analyzed both from a jurist's perspective and from an economist's
perspective. This paper examines first the legal status of money and its role in the economy, then its
economic functions, and finally its legal characteristics. Considering that economists, with a functional
perspective, are only interested in identifying the uses for this medium of exchange, this article reviews
three well-known economic functions of money from a new and critical perspective. This paper also
provides an explanation and a better identification of the legal characteristics of money, which have been
neglected by jurists despite having a significant impact on better understanding the concept of money. This
is contrary to the fact that the examination of the specific legal characteristics of negotiable documents,
which are less important and less applicable than money, is a well-known and common topic in commercial
law. In order to meet the goals of the present paper, the present work has been divided into three main
sections. First, a thorough examination of money is provided in order to gain a better understanding of the
phenomenon. In the second section, we will examine the economic functions of money, and in the third and
final section, we will discuss its legal characteristics .Analytical-descriptive methodology and library
resources are used to write this paper in a comparative manner. Accordingly, while economic sources have
been used to analyse and identify the economic functions of money, recourse has also been had to the
common law system, particularly the common law of England, for the formulation of its legal attributes .
The most significant finding of this article is the emphasis on the multifaceted nature of money and the
need to have a broad perspective on it. For the legal characteristics of money to be identified, its economic
functions must be identified, and in order to achieve the economic functions of money, the legal concept of
money must be thoroughly examined. Thus, since the most important function of customary law is to
organize existing customary and practical practices to understand these characteristics, one must gain a
general understanding of the economic functions of money as its practical reality, so that the legal
characteristics of money can be revised to serve such functions. In contrast, recognizing the nature and legal
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status of money is also essential to understand the practical functions of money. A key finding of the present
study is the importance of understanding this hierarchy, which can lay the groundwork for future legal
research on money .Another significant point is that this study undertakes, for the first time, the
identification of the legal attributes of money in its absolute sense, independently of its incorporation into
any debt or obligation. In other words, the authors have sought to examine these attributes as the inherent
legal characteristics of money itself, whereas previous scholarship had addressed only certain aspects; such
as whether money is fungible (mithli) or non-fungible (qimi), and even then, only with the aim of
determining whether a debtor, in discharging their obligation, must deliver the same money (numerical
value) or its equivalent purchasing power .Apart from the fact that jurists have invented concepts such as
mithli or qim1 for another purpose (compensation for damages) and cannot be used with the same meaning
regarding money; also, apart from the fact that money itself is a price, it cannot have a price. Fundamentally,
the answer to such questions must be sought within the framework of the rules governing the monetary
obligations, not in the sphere of the legal attributes of money qua money. Conflating these two separate
matters not only fails to advance the depth of legal understanding in this field, but also leads to further
complexity of legal discourse concerning money .The authors of this paper aim to provide an answer to the
following question: What is the nature of money? As part of their analyses of this multifaceted institution,
researchers have attempted to reinstate the concept of debt as well as analyze the other elements comprising
this institution, including the debtor's Zemma (a fictional repository for monetary obligations), the role of
custom, and finally the element of non-collectibility, as a basis and substructure for subsequent discussions
describing its economic functions and legal characteristics. In addition to providing a legal basis for its
theory by considering money as a credit, this view, regarding the economic power of the debtor of this
establishment, and respecting public acceptance as a factor that gives objectivity to this abstract concept,
has not neglected the role and position of other sciences, including economics, in the analysis of this
complex human phenomenon. Another conclusion reached in this article is that the legal attributes of money
must be examined in an abstract sense, separate from the fact that it may be the subject of any debt or
obligation. Conversely, such attributes cannot be discerned without a priori understanding of the economic
functions of money. In other words, the function of modern law is to identify existing customary practices,
to amend them where necessary, and thereafter to refine them into legal rules. In the case of money, its
economic functions are precisely its customary functions. Accordingly, once the economic functions of
money have been identified, its legal attributes will be understood in a manner consistent therewith .For
instance, the attribute of abstraction in money wholly serves its economic function as a medium of
exchange. Since money, as an instrument of exchange, is in constant circulation, the law recognises this
function through the attribute referred to as its abstract nature. Consequently, whenever a person, acting in
good faith and within the framework of an economic exchange, acquires money in pursuit of this function,
the law will afford them protection; even against a prior owner from whom the money had been stolen.

KeyWords: Money, Means of Payment, Negotiability, Abstract Aspect, Legal Means of Payment.
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Orginal Article

The Balance of ""Benefit and Harm'" As a Basis for Individual
Autonomy Violations During Health Crises

Hassan Mohseni'®, Neda Hamekanmorad?

ABSTRACT

A correct understanding of the necessity and principles of enacting any law is a prerequisite for correct
legislation. Elucidating and clarifying the principles and philosophy of enacting regulations, not only
delineates their legal validity and substantive richness but also fosters broader public acceptance of those
regulations. Therefore, the study and investigation of the theoretical and intellectual foundations from
which legal doctrine and regulations have gained their validity can be one of the main areas of research .
The principle of full protection of individual autonomy is sometimes violated due to expediency, including
in situations where health crises occur and public health is threatened. The main subject of this research is
on what legal reasoning, based on what criteria, and to what extent, legal logic tolerates and can consider it
permissible to violate the individual autonomy .In conducting this research, library and online sources
beside analysis of collected data were used .While accepting full support for individual autonomy as a
fundamental principle, several philosophical theories, while addressing the prioritization of human
individuality preservation, have recognized the occurrence of harm to others as a factor in prescribing the
violation of this principle. Most of the theories presented in this study believe that although there is always
a degree of benefit and harm in every social action and reaction, in general, the benefit of individuals is
marginalized where it involves harm to others, and legal mechanisms allow to limit their independence in
order to ensure the collective benefit .In times of health crises, governments are forced to take measures
such as compulsory vaccination, quarantine, and travel restrictions in order to control and improve the
health of society, which conflict with the individual autonomy and the freedom to choose whether to accept
or reject these measures. The main focus of this research is on why and how these restrictions are imposed
from a legal perspective, and on what basis and justification governments and legislative authorities are
able to violate the most fundamental human right, namely their independence. Concentrating on the balance
of "Benefit and Harm" as a turning point and a basis for the possibility of imposing restrictions on individual
freedom, this article proposes and examines theories that are capable of providing a logical response to such
conflicts and will be used in a legal context in order to provide a scale for accepting the possibility of
violating individuals autonomy and government intervention in their autonomy in the context of the spread
of widespread diseases. Accordingly, this important question has been answered: whether the concept of
benefit and harm and establishing a balance between these two can be an acceptable basis for imposing and
applying restrictions on individual autonomy? The principles that have been examined in this study to
accept the possibility of imposing restrictions on individual autonomy during health crises include: first,
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harm prevention has been explained in the form of three theories: the Harm Principle (John Stuart Mill),
Negative Liberty (Isaiah Berlin), and the "La Zarar" rule (jurisprudential rule). Despite the different
perspectives of each of these theories, the need to avoid harm to individuals is a major obstacle to individual
freedom. This view is also supported by even the most ardent defenders of individual freedom. Incidentally,
preventing harm to others is essential to ensure the freedom of all. Second: the theory of Patriarchy;
According to this theory, the government, as a representative of society, has the authority to make decisions
on behalf of the individuals in society, taking into account their interests and aiming harm prevention, and
effectively replacing their freedom and will. Third, the right to health is a multi-layered concept consisting
of different levels, which can balance its various functions and effects. The fourth theory of public interest
includes the theory of Social Dilemma (Robin Dawes), which, using this psychological model, can be used
to introduce a basis for preferring collective interest over individual personal interest, meaning that securing
collective interest is equal to securing the interest of all individuals, and also the General Will (Jean-Jacques
Rousseau), in which everyone, by obeying the law that expresses the general will, follows his own reason
and his true will, and following his own reason and will means being free, which ultimately leads the authors
to believe that the only factor which can limit the independence and freedom of individuals and their
interests is preventing harm to others or attracting a general benefit. Thus, the balance between benefit and
harm, that is, sacrificing the individual interest in exchange for preventing harm or attracting a collective
benefit, is the same balance point that governments must adhere to balance the conflict between the rights
of individuals and have permission to violate the independence of individuals. Therefore, it can be
concluded that any factor that prevents the establishment of a balance between the benefit of exercising
individual autonomy and the harm resulting from restricting it, and in return, the harm resulting from
exercising individual autonomy for society and the benefit resulting from imposing restrictions for society,
in fact means that the violation of individual autonomy and independence lacks legal justification, and this
thin line must be carefully drawn to achieve a point of equilibrium and balance between benefit and harm
in a legal context.

KeyWords: Harm, Collective Benefit, Theoretical Foundations, Conflict of Rights.
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Orginal Article

Legal Analysis of Joint Work in the Software Industry with a
Comparative View

Parviz Savrail

ABSTRACT

Computer programs are often written by a team of software programmers, the classic example being
program code written by two or more programmers, each of whom incorporates ideas, expressions, text and
editorial changes into the source code or binary code. In such a situation, the rights arising from the jointly
produced program will generally belong to the authors. The conditions and consequences of ownership and
especially the instances of a joint work, in the case of software, are not very clear and may differ from
country to country. Understanding the criteria and requirements of a joint work is very important both for
authors and for those who wish to explore the complexities and legal ambiguities surrounding it. In this
article, the conditions of the joint work in software and the key requirements for its realization, including
the common intention of the parties, inseparability and significant contribution in the creative expression
of the joint work in the software industry and its examples and the cases that are not considered joint works
in the legal sense, have been discussed. This article, highlights the importance of coding in the realization
of a joint work in a computer program and clarifies that activities such as participating in training, editing,
research assistance, expressing ideas, suggestions, recommendations, interviews, cooperation in software
testing and contribution to the main content of the software, are generally not considered as contribution in
software creation. Some of the questions that arise in connection with these complexities and ambiguities
include: What are the key conditions and requirements for realizing a joint work? Are these requirements
the same in all legal systems? What I have tried to answer in this article is the important question of how
are examples of collaboration in the software industry realized? This question raises two other questions:
Has the alleged co-author made a creative contribution that represents his or her own originality? What
should the nature of this contribution be? Although we are faced with legal gaps and weak legal literature
in the Iranian legal system, we can answer the aforementioned questions by interpreting existing legal rules
and principles and using accepted standards and experiences of other countries, especially their case law.
In answering the above questions, the author has tried to use the comparative method and compare the
regulations of the legal systems and case law of countries. From the above comparative discussions, I have
found out that in order to enjoy the protection provisions of copyright in a joint work, the contributions of
the creators must go beyond the mere expression of ideas. The contribution must be such that the main
ideas, algorithms and instructions are embodied in the form of computer codes. The work is considered a
joint work, when it generally meets these key requirements: 1- The creation of a joint work must be based
on objective and legal facts, implying the mutual intentions of the parties. 2- The contributions of the
creators must be intertwined and inseparable, otherwise, the joint work will generally not be achieved (with
the exception of France). 3- Although the contributions do not have to be the same in terms of "quantity
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and quality", in order to fulfill the criterion of originality, the contribution of each creator must be
significant and creative. Considering the importance of coding in software collaboration, the following
actions will not lead to the realization of a joint work: First, mere training, guidance, negotiation, and
interviewing are not sufficient to achieve a joint work. Secondly, in cases where the contribution is merely
in the form of expressing ideas or suggestions and the author is free to accept or reject them, this does not
grant the contributor, the right to be considered as a co-creator. Without assistance in structuring the
computer program, ideas, suggestions, and recommendations, no matter how useful they are, do not lead to
the realization of a joint work. If the activity of only one contributor leads to the production of a creative
work, the role of another may be reduced to the level of an editor or scribe. Thirdly, actions such as
technical, advisory, organizational or financial assistance, supervision and facilitation of official
registration of the program, due to the lack of creative contribution, are not considered contribution in the
creation of a software work. To achieve the objectives of this article, the issues in question have been
discussed in two sections with a comparative perspective. The first section is dedicated to explaining the
concept of a joint work and the importance of its general elements, including common intention,
inseparability, and significant contribution in the creative expression of the work. In the second section, the
fundamental role and importance of coding in the creation of a joint work, the complexities of identifying
creators and cases where participation is not considered legal are discussed.

KeyWords: Joint Work, Coding, Computer Program, Source Code, Object Code
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Orginal Article

The Legal Impact of Revolutions on the Modern Concept of Law:
A Legal Study of the Philosophy and History of the Revolution
Focusing on French, British and American Revolutions

Amin Sedighi Neyshabour! ©, Mohammad Jalali2, Asadollah Yavari?

ABSTRACT

The main issue in this article is to examine the historical and philosophical impact of revolution on the
modern concept of law. To historically examine this topic, the characteristics of revolutions in England,
France, and the United States have been considered and philosophically, the ideas of thinkers from both the
natural law and legal positivism approaches in this field have been studied. However, due to the historical
nature of the subject, differences in the revolutionary structure are observed, according to the characteristics
of each period and country. As a result, the outcomes of each revolution have also been different. However,
at the same time, they have led to structures, institutions, and a system of universal reactions, and have
influenced each other. The debate over revolution remains intense today, and revolutionary approaches
worldside are undergoing transformation, reconstruction, and sometimes repetition. One of the recent
revolutionary centers has been the Middle East, which has led to many discussions. These revolutions
necessitate a re-examination of the classical approach to revolution in leading revolutionary countries like
England, France, and the United States, which created new concepts in constitutional law and achieved
relative stability. The English, French, and American revolutions were not only effective in these three
countries; they have generally cast a shadow over revolutionary procedures and the entire world, and the
impact of each of them was not limited to the geographical territory of that country and the time of its
occurrence. The issue of legalism and anti-legalism at the heart of revolutions became one of the main
issues for societies undergoing the modernization process. The desecration of the law, due to its
fundamental change in nature caused by the revolutionary situation, led to serious discussions about the
nature of law. In this regard, the connection between history, philosophy of law, legal thinkers, and legal
activists in society is important. From Hobbes to Kant and Hegel, and from Cromwell to Robespierre and
the American founding fathers, and many people who were killed in this path and those who resisted on the
opposing front, all of them are part of the identity of the revolution in the face of the law, in the creation of
law, and in the preservation of law. The interaction of idealism and reality, as well as dynamism and stability
during a revolution, place revolutionary leaders on a difficult path. They must either insist on the mistakes
of the past and make an effective change to build a proportional and exemplary system, or, on the contrary,
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expand the scope of instability. The system of classical revolutions in England, France, and the United
States has many lessons within it, which led to the birth and development of the concept of constitutional
law. This is a structure of thought that made the transition from command to law possible and broke the
idolization of the law and the absolute obedience of its adherents. In fact, although revolution has an anti-
law appearance, it becomes one of the main causes for the creation of the modern concept of law. This is
because human society is in need of change at certain historical junctures, and what change can be more
expressive and foundational than a revolution? Revolution creates hope and fear in different periods without
a definite outcome being clear. This hope and fear are not only for the holders of power and thought but
also belong to all the people of that land. The unintended consequences of revolution have both dark and
bright sides, and it cannot be definitily condemned or praised. As in the system of the English and French
revolutions, the sinusoidal relationship between legal, political, and social variables saw substantial
fluctuations and went through many turbulences to reach the recent concept of social order, rights, and law.
In both countries, the system of government alternated between republic and monarchy, but in the end, it
created historical points of convergence for themselves and for other countries in the world. While, the
American Revolution did not experience these fluctuations due to its unique conditions and brilliant
leadership. It is noteworthy that from a philosophical perspective, issues such as the choice of voluntarism
or order-based structuralism are among the key issues for understanding the two philosophical approaches
of legal positivism and natural law. Also, the objectivist perception of legal positivism regarding law is one
of the issues discussed in the present article. The research method of this study can be considered analytical,
descriptive, and, in general, the approach of the article can be considered macro-perspective. The
achievement of this research, on the one hand, is the identification of revolution as a key concept in
constitutional law. On the other hand, it is the overcoming of the rigidity governing the interpretation and
understanding of the law, with the help of a philosophical and historical reexamination and analysis of
revolution, as one of the most intricate and central historical disputes reflected in the philosophy of law.
The research conclusion clarifies that, in revolution, natural law has achieved a practical and theoretical
superiority over legal positivism. Although it might be more accurate to say that legal positivism and the
theory of natural law have moved side by side, and it is difficult to imagine that only one of these two
theories would take absolute control over law. Today, the evolution of many legal concepts, including the
law, is the result of a struggle that thinkers and progressives have been waging for many years in the
trenches of natural law and legal positivism by being in the heart of historical objectivity.

KeyWords: Law, Revolution, History, Natural Law, Legal Positivism.
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Orginal Article

The Jurisprudential — Legal Status of Conflicting Transactions
Regarding The Customer's Right To Sell, Including the Retention Of
Ownership Clause

Javad Niknejed'®, Aliakbar Naderi Semiromi’

ABSTRACT

The contract of sale is among the most frequently used agreements in society. In Irsn's legal system and
under Imamiyyah jurisprudence, lack of legal parity exists between the rights of the seller and those of the
buyer. Due to the proprietary nature of sale, ownership of the subject matter transfers to the buyer
immediately upon formation of the contract, enabling the buyer to exercise both legal and material powers
of disposition, including subsequent sale to a third party, even if not a portion of the price has been paid .
The seller’s recourse to remedies such as the right of retention or the option for rescission due to late
payment is limited to cases where the sale is unconditional and no specific deadline for payment has been
stipulated. However, in most real-world transactions, payment is not immediate or in cash, which may result
in the seller being deprived of his entitlement or facing significant difficulty in its recovery. The seller may
be compelled to initiate legal action against the buyer, which—even if resulting in a favorable judgment—
may be rendered ineffective due to the buyer’s insolvency or bankruptcy .To address this legal imbalance,
parties often incorporate contractual clauses aimed at safeguarding the seller’s position. One such provision
is the retention of title clause, under which the seller stipulates that ownership shall not pass to the buyer
until the full purchase price is paid. The key legal question arises as to the validity of any conflicting
transaction entered into by the seller with regard to the subject matter prior to satisfaction of the condition .
A definitive answer to this question requires a clear analysis of the legal nature of the retention of title
clause. Three prevailing views exist among jurists: one considers such a clause to render the sale contract
suspended, whereby ownership remains with the seller until the condition is fulfilled. Another treats it as a
resolutory condition, where title passes upon formation of the contract but the failure to pay terminates the
agreement forcibly. Some scholars regard a sale with a reservation of title (retained ownership) as a type of
sale in which the subject matter is pledged by the seller. Obviously, in the latter two scenarios, since upon
the conclusion of the sale the buyer becomes the owner of the goods, the sale of the aforementioned goods
by the seller to a third party after the sale constitutes a case of unauthorized transaction. However, if the
sale with a conditional validity—keeping ownership reserved—is accepted, some jurists argue that such
sale lacks effect by the seller. The finding of this research is that the sale including the condition of retention
of ownership is of a suspended nature, therefore, by the conclusion of this sale, the sold item remains in the
seller's ownership, but due to the customer's right to the transaction, the sold item is not unconditional,
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consequently, a transaction concluded by the seller faces an obstacle due to the fact that the sold item is not
unconditional, the said obstacle is the customer's objective right to the sold item, the legal status of a
transaction that faces an obstacle is controversial in Iranian law and Imami jurisprudence, most jurists and
lawyers do not distinguish between unathourized transaction and contract under duress which are
unenforced and transactions that face the obstacle of a third party's right; Some Imami jurists and lawyers
have distinguished between unenforced transactions and transactions that face an obstacle. In suspended
transactions, such as unathourized transaction and contract under duress, the contract is voidable due to the
lack of a part of the necessary requirements, but in transactions facing an obstacle, the contract is not
problematic in terms of necessary requirements, rather the necessary tequirement of the contract exists, but
the obstacle also exists. Transactions that face obstacles are in the status of a morae’i (considerate contract)
from the perspective of this group of jurists and lawyers. A morae’i transaction (considerate contract) is a
valid transaction whose survival is at risk of being annulled, so on the contrary, contract has legal effects
during the so-called waiting period for the removal of the obstacle (before determining the obligation of
the third party’s right), but if the right is exercised by a third party, it is annulled from the same date. On
the other hand, another difference between a suspended and a considerate contract (mora’ei transaction) is
that a suspended transaction is invalidated if rejected, but a considerate contract (mora’ei transaction) is not
invalidated if the transaction is rejected by a third party (the owner of the right), but rather, the problem of
the aforementioned contract is completely resolved due to the disappearance of the obstacle. The result of
this research is that transactions contradicting the customer’s right in a sale that include a condition for
maintaining ownership are in the status of a mora’ei, this sale is properly formed and has legal effects, if
the price is settled by the customer, the said sale is annulled from the same date, but if the customer does
not settle the price due to the disappearance of the obstacle, the mora’ei contract continues to be valid
without any problems.

KeyWords: Condition for Retention of Title, Mora’ei Contract, Voidable, Validity, Suspended Contract.
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Reforming Article 230 of the Iranian Civil Code

Vahid Faghihi Mohammadi' ©, Gholamali Seifi Zinab?, Alireza Alipanah3

ABSTRACT

In contractual agreements, parties commonly include a liquidated damages clause, under which a
predetermined amount is to be paid in the event of a breach. Liquidated damages represents the parties’
mutual agreement to ensure the performance of obligations. One of its advantages is that in order to claim
damages, there is no need to prove actual harm or establish causality between the wrongful act and the
resulting damage. Such features encourage the parties to include this clause and make it a popular tool in
contracts, especially in cases where there is a possibility of breach of obligation or the impossibility of
proving actual damages in practice. However, it is necessary to question whether the absolute and
unconditional enforcement of this clause is always logical, fair and economical. Article 230 of the Civil
Code states: “If it is stipulated in a contract that in case of breach the breaching party shall pay a certain
sum as compensation, the judge may not award more or less than that amount.” In other words, the amount
agreed upon between the parties (liquidated damages) is recognized as the final and enforceable damages
and the court cannot adjust or change it. According to the aforementioned article, the arbitrator or judge is
obliged to use the same amount as the criterion and refrain from violating the provisions of the contractual
clause. However, in some cases, the absolute implementation of this rule in practice may lead to unfair and
unjust results, especially when the economic, social, or even personal circumstances of one of the parties
have changed after the conclusion of the contract. In contrast, in common law systems such as England, an
excessive penalty clause is not enforceable. English courts do not automatically accept the parties’
agreement; if the stipulated amount significantly exceeds the estimated actual loss, the clause is considered
a penalty clause and declared unenforceable. In English law, the principle is that of actual and reasonable
compensation for damages, not punishment for the breaching party. Therefore, judges distinguish between
a “reasonable lump sum” and a “penalty clause” and consider a penal clause to be valid only if it is justified
in economic and equitable terms. In other words, penalty clauses are not enforceable in English law unless
they are reasonably related to anticipated loss, rather than merely designed to punish or intimidate the
breaching party. In law and economics literature, the classical view is that the penalty clause hinders the
efficiency of the market and contracts. Classical economists believe that after the conclusion of the contract,
conditions may arise in which the performance of the obligation is more costly for the obligor than its
benefit. In such scenarios, breaching the contract while paying fair compensation - known as efficient
breach- can yield better results for all parties and society. However, excessive penalty clauses distort this
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mechanism by reducing the incentive to pursue economically beneficial breaches. They also hinder optimal
resource reallocation and may force performance in situations where breach would be more efficient
outcome for the society. However, recent analyses in economic law indicate that a penalty clause is not
necessarily always detrimental to efficiency and may even be beneficial in some cases. From this
perspective, a clear fixed amount for breach can operate as a pre-arranged option that enhances transparency
and predictability in contractual relationships. In this case, the parties know from the outset what amount
they will receive in the event of a breach and can better adjust their economic decisions. Some studies show
that a penalty clause can also facilitate efficient breach; on the one hand, the need to file a lawsuit in court
to determine the amount of damage is reduced from this perspective and, on the other hand, as a deterrent,
it forces the obligor to pursue long-term interests and perform obligations on time. Such a clause can also
be considered an alternative to an insurance contract. Despite the aforementioned benefits, an exorbitant
penalty clause should not be enforced unconditionally. The contemporary approach of legal scholars is that
a penalty clause must have a “reasonable economic role” in the contract. If the opposite is proven (i.e. if it
is found that the parties imposed the onerous condition solely as a punishment or unfair pressure), its
implementation is unacceptable. It is also necessary to distinguish between the terms of supplementary
contracts and contracts concluded through fair negotiation. In summary, it can be acknowledged that
although the obligation is a useful tool for ensuring the performance of contractual obligations, the absolute
implementation of an excessive penalty clause does not necessarily lead to justice and economic efficiency.
From the perspective of modern economic law, a penalty clause can be constructive when it is applied in
the contract with a clear economic purpose; otherwise, it should be viewed with greater consideration and,
in necessary cases, the possibility of adjusting the clause should be provided. Accordingly, it seems
necessary to revise article 230 of the Iranian Civil Code so that in the cases of excess and unfairness, the
court can adjust the amount of the penalty clause and reduce its unfair consequences, without questioning
the principle of partis' autonomy in the entire contract.

KeyWords: Fixed Damage Clause, Penalty Clause, Efficiency, Efficient Breach
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Orginal Article

Components of the New Approach to the Role of the Judge of
Execution of Criminal Sentences

Mohammad Mahdi Saghian', Marefat Najafi2

ABSTRACT

Punishment and its execution have consistently stood as some of the most complex and controversial
aspects of criminal justice throughout the evolution of criminal law. From early legal systems to modern
frameworks, the enforcement of penalties has always raised numerous philosophical, legal, and practical
questions. In contemporary criminal law, punishment is not merely a final outcome of the judicial process
but is recognized as one of the most critical phases in the broader criminal justice system. It is no longer
seen as a purely administrative follow-up after the sentencing, but as an integral part of the criminal
proceedings .In practice, the implementation phase represents the point at which the coordinated efforts of
various components of the criminal justice system— including law enforcement, judiciary, correctional
institutions, and other actors—converge to enforce the punishment on the convicted individual. This stage
not only involves the execution of a court order but also reflects broader societal objectives, including
deterrence, retribution, rehabilitation, and the protection of public interests. Moreover, the execution stage
directly affects the rights and dignity of the convict as well as the interests of victims and society .Given
this importance, the execution of criminal sentences has increasingly become a focus of scholarly debate
and legislative reform. Modern trends emphasize that this phase should not be purely mechanical or
punitive; rather, it must be humane, individualized, and oriented toward the long-term goals of social
reintegration. The humanization of punishment is a growing theme in comparative criminal law,
highlighting that punishment serves its purpose best when it contributes to preventing reoffending and
restoring social order, not merely causing suffering and social exclusion .Some advanced legal systems,
such as that of France, have introduced significant structural reforms to elevate the execution phase to a
judicial process. In this model, the “Sentence Enforcement Judge” is not merely an executive authority, but
a judicial authority with real powers. This judge can interpret, modify, or adapt the sentence execution
according to the individual circumstances of the convict, progress in rehabilitation programs, and the
requirements of justice and proportionality of the sentence .A notable feature of the French system is the
authority granted to the sentence enforcement judge to adjust certain aspects of a punishment without
returning the matter to the sentencing court. This approach reflects a recognition that sentencing should not
be static or identical for everyone; rather, it should be flexible and responsive to the individual situation of
the convict and the needs of public safety. In practice, such discretion allows for conditional release,
sentence modification, and the use of alternatives to imprisonment in appropriate circumstances .The model
also relies on the principles of restorative justice, which aim to repair the harm caused by the crime and
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reintegrate the offender into society. By placing the judge at the center of the sentence enforcement phase,
the process of sentencing goes beyond mere administrative formalities and aligns with the principles of
fairness, humanity, and individualization of punishment. Rehabilitation programs, vocational training, and
psychological counseling often become central components of the sentence, and the sentencing judge
oversees these elements to ensure that they are in the best interests of both the convict and society .By
contrast, in many other legal systems, including Iran, the execution phase is largely administrative in nature.
Although the responsible official may hold the title “Judge of Sentence Enforcement,” the role is often
limited to overseeing formal and administrative aspects of the execution of sentences. Independent judicial
discretions is minimal, and decisions rarely adapt to the evolving conditions of the offender or society. As
a result the system relies too much on formality and formalism, and opportunities for rehabilitation and
reintegration are not fully realized .These limitations pose significant challenges. Without meaningful
judicial oversight, the execution of sentences may fail to account for individual differences among
offenders, and opportunities for parole, suspension, or alternatives to incarceration will not be used
effectively. Modern criminal justice theories increasingly support the idea that effective sentence
enforcement requires trained, empowered judges who can respond to real-world complexities rather than
apply rigid rules mechanically .Scholars and reform advocates have suggested several measures for
improvement. First, specialized and ongoing training should be provided to sentence enforcement judges,
focusing on psychology, criminology, and restorative justice principles. Second, the law should expand
their powers to make decisions tailored to the individual circumstances of the convicted person. Third, the
justice system should actively support rehabilitation programs, community sanctions, and alternatives to
incarceration in safe conditions. In summary, the execution of criminal punishments is far more than the
mechanical fulfillment of a court ruling. It represents the stage where justice is either completed or
undermined, depending on how thoughtfully and fairly it is conducted. Legal systems that treat this phase
as a core judicial process—rather than a mere administrative duty—are more likely to achieve the deeper
goals of criminal justice. By granting real judicial powers, promoting individualization of punishments, and
integrating rehabilitation programs, the criminal justice system can serve both the interests of society and
the convicted individual, and bring punishment to its true purpose: justice, restoration, and sustainable
social stability.

KeyWords: Judge of Execution of Criminal Sentences, Supervision, Assistant Prosecutor of Execution of
Sentences, Execution of Punishment
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Orginal Article

Independence versus Accountability: A Reflection on Judicial
Oversight in the United States Legal System

Ayatollah Jalili', Farshid Dehghan?, Mehrad Momen?

ABSTRACT

Beyond other power structures, it is the Judiciary that creates the most significant challenges and
requirements within the framework of the doctrine of separation of powers. As Montesquieu and some
jurists contended, the Judiciary, in contrast to the Legislature, has no restrictive function. This holds true
insofar as it concerns ordinary judges, who are strictly bound by and committed to the law and lack the
authority to adjudicate the validity of laws. However, this is not entirely the case for American-style
supreme courts and constitutional courts, which can effectively confine the legislative authority of
lawmakers within the boundaries of the Constitution. nevertheless, the separation of powers does not
inherently entail courts' independence in general or constitutional courts in particular. Perhaps if there were
a fused legislative and executive branch, both subject to the effective oversight of an independent
constitutional court, this relationship would be observed more clearly. The most crucial doctrine in
analyzing the legal accountability of government is the separation of powers. The essence of this doctrine
lies in the Legislature enacting laws, the Executive enforcing them, and the Judiciary - within the framework
of adjudicating individual disputes - determining whether the law has been correctly interpreted and
applied. This tripartite division of functions prevents the excessive concentration of power in any single
branch of government, enables each branch to counterbalance the others, and ensures that legal disputes
concerning governmental authority are resolved with utmost integrity by an independent judiciary under
the rule of law. The phrase "rule of law" is a slogan that has been invoked throughout history for numerous
political purposes. The rule of law means that no individual, regardless of their position, is "above" the law.
Hence, the emphasis on "accountability” is one of the cornerstones of good governance and a key issue.
Holding political leaders publicly accountable is a fundamental characteristic of representative democracy.
Here, the judge serves as an intermediary between the government and citizens. However, in this study,
what matters is understanding how a judicial system balances concerns regarding independence with those
regarding accountability — The question can be considered only after which one can ponder whether the
system conducts this action in a manner that would yield an effective judiciary. If independence means
freedom from the oversight of other government branches and voters, how can we prevent judicial
negligence or abuse of the law? Judicial accountability is a fundamental democratic imperative in federal
and state systems like the those of the United States. Simply put, judges must be accountable to the people
for their role in upholding the Constitution through fair and impartial enforcement of the law. Yet, judicial
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accountability is a concept often misunderstood at best and abused at worst. It has become a rallying cry
for those who, in reality, seek to dictate fundamental judicial outcomes. The notion of accountability is
appealing in itself. Judges who reach decisions contrary to the will of the majority of other judges ought to
be "accountable." Meanwhile, the Drafters embedded the concept of judicial independence within the
judiciary as a means of safeguarding the rule of law. Judicial independence is a vital mechanism
empowering judges to make decisions that may be unpopular yet correct, thereby affirming the principle
that no person or group, however powerful, is above the law. It also sustains the ideal that the rule of law
protects minorities from the tyranny of the majority. In addressing judicial oversight and the realization of
independence or the emphasis on accountability by this structure, this study takes a deeper look at the U.S.
legal system and its various dimensions. Judicial independence implies that the judiciary should not fear
sanctions for the decisions it makes. Accordingly, an independent judiciary can protect individual rights
against unlawful encroachment or abuse of power by the government. However, if this independence is
exercised without restraint, it may itself become a source of irreparable harm. Thus, an independent
judiciary must also be accountable for its actions. But assuming this independence, to whom is the judiciary
accountable? Does the principle of governmental accountability apply to the judiciary as well? This study
seeks to demonstrate that independence and accountability are interdependent and two sides of the same
coin in the judicial system - in a sense, they are not contradictory but complementary. Judicial independence
from other policymakers in society increases the potential for delayed decision-making, disregard for
certain evidence, and erroneous or legally irrelevant rulings. Independent judges, though a necessary
condition for the rule of law, can also pose a threat to it - in a sense, if judicial supremacy expands, the rule
of law will not be realized. Despite extensive scholarly literature on judicial oversight in Iranian public law,
the issue of independence and accountability, with an absolute emphasis on the U.S. legal system and
relying solely on non-Iranian scholars, has been less explored. Therefore, this study employs a descriptive-
analytical method, drawing on research literature and conventional approaches in the U.S. legal system, to
examine this issue under several headings. First: What is the basis of accountability and its conceptual
meaning? Next, we analyze the challenges between the role of the judicial structure in the U.S. presidential
system and then elucidate what is known as public opinion and the nature of democracy. Finally, we
examine and explain the stance of independence or accountability in the realm of judicial oversight. The
findings of the study indicate that judicial accountability is a necessary but insufficient condition for
realizing the rule of law. Moreover, many commentators argue that judicial independence and democratic
accountability are intertwined in an irreconcilable tension. However, this study emphasizes that these
competing ideals are not ends in themselves but means to a more significant goal: the realization of an
efficient judicial system with acceptable performance. Nevertheless, in pursuit of this goal, the U.S.
Constitution grants judges broad independence while placing them within an institution subject to intense
political and public scrutiny.

KeyWords: Judicial Oversight, Judicial Accountability, Judicial Independence, U.S. Legal System,
Demands of Public Opinion
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ABSTRACT

Over the past few decades, arbitration has established itself as one of the most effective and efficient
mechanisms in various legal systems for alternative dispute resolution, particularly in civil and commercial
legal contexts. In light of recent developments and the growing trend toward privatized dispute resolution
mechanisms, the inclusion of arbitration clauses in contracts results in the exclusion of judicial authorities’
jurisdiction and the allocation of disputes to arbitral tribunals. Nonetheless, the scope and manner of court
intervention in the arbitration process remain central concerns. This issue has long attracted scholarly
attention from both the viewpoint of protecting the independence of arbitration institution and the need to
ensure fair and effective enforcement of arbitration. Although minimal judicial interference is the prevailing
principle, courts inevitably play a decisive role at certain pivotal stages, especially in selection and
appointment of arbitrators. This intervention, although limited, serves a complementary function in
guaranteeing the efficiency of arbitration, particularly where the parties’ agreement is incomplete,
ambiguous, or unenforceable, or when one party refuses to fulfill its obligations regarding the appointment
of arbitrators.The appointment of an arbitrator by the court constitutes a fundamental and practical issue,
the analysis of which necessitates a thorough examination of the legal nature of the court’s decision in this
process, whether it is administrative or judicial. This examination is crucial because each attributes entails
distinct and conflicting legal consequences particularly regarding the possibility of objection, appeal, and
other procedural remedies. In Iranian legal system, the legislator has remained silent on court’s decision
description when appointing an arbitrator. This lacuna has led to divergent views within legal doctrine and
judicial practice, resulting in varied interpretations and inconsistent case law in similar cases. This study
adopts a comparative approach to examine and analyze the issue within both the Iranian legal system and
common law jurisdictions. The primary objective is to explore and determine the legal nature of the court’s
decision in appointing arbitrators and to elucidate the legal effects and implications associated with its
characterization as either administrative or judicial. Some legal scholars and judicial authorities believe that
court’s decision regarding the appointment of an arbitrator possesses a judicial nature. This perspective is
grounded in the premise that, before reaching such a decision, the court is compelled to ascertain certain
substantive and procedural conditions, including the existence and validity of the arbitration agreement, the
parties’ competence, the arbitrability of the subject matter, and compliance with mandatory rules related to
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public order. These considerations necessitate a form of substantive and quasi-adversarial examination by
the court, going beyond the mere performance of administrative or formal duties. Accordingly, the court’s
decision in this process is not merely confirmatory or procedural but entails a judicial review of the parties’
legal status and their arbitration agreement. Furthermore some distinctions have been made among the
various cases of appointing an arbitrator. For instance, when the court appoints an arbitrator on behalf of a
party due to that party’s refusal or default, given the existence of a dispute and the necessity to address the
claims, the court’s decision is considered judicial in nature and is therefore subject to appeal and review by
higher authorities. From this perspective, the judicial description of these types of decisions is based on the
adversarial nature of the process and the role of the arbitrator as a substitute for the judge in resolving the
dispute. Cosequently, the court's decision in this matter has legal effects similar to judicial rullings and is
subject to the same rules governing court decisions with respect to the right of appeal, appellate review,
and the principles of fair trial. In contrast to the judicial perspective, another group of scholars argue that
the court’s decision regarding the appointment of an arbitrator is administrative rather than judicial in
nature. Accordingly, the court’s intervention in the arbitrator appointment process does not stem from the
initiation of an adversarial lawsuit. First, the request for arbitrator appointment is inherently not a claim,
unlike judicial proceedings, does not require adherence to all formalities of filing a lawsuit. Second, this
decision can be delegated by the courts; this is a matter that faces serious limitations in judicial decisions
and is considered to be non-judicial in nature.Third, the court’s role in this process is primarily limited to
verifying the existence or absence of an arbitration agreement, without the need to hold hearings, examine
evidence, or make adversarial determinations on the merits of the dispute. From this standpoint, the court
refrains from delving into the substantive issues of the arbitration matter or contract details. Fourth,
recognizing the administrative nature of this decision better aligns with the fundamental philosophy of
arbitration, which is founded on the principles of independence and limited court intervention. Within the
framework of this analysis, even in cases where a preliminary examination of certain conditions (such as
the existence of a valid arbitration agreement or the competence of the parties) is necessary, this
examination is not considered a judicial proceeding, but is carried out solely in order to fulfill the formal
conditions and begin the work of the arbitral authority. This viewpoint, by distinguishing between the two
stages of “establishing the arbitration grounds” and “appointing the arbitrator,” holds that although the first
stage may be quasi-judicial in nature to some extent, the second stage, namely issuing the final decision to
appoint the arbitrator, is of an administrative nature that differs from judicial decisions in terms of structure,
purpose, and consequences. Therefore, considering the conceptual analysis and the practical implications
of each possible characterization, interpreting the court’s decision appointing an arbitrator as an
administrative act appears more convincing. This interpretation not only aligns with the fundamental
principles aimed at minimizing court interference in arbitration but also functionally facilitates and
expedites the arbitration process while preserving the independence of the arbitral institution. Even in cases
where preliminary examinations are conducted, such procedures should not be construed as indicative of
the judicial nature of the final decision, because the principle of the administrative nature of arbitrator
appointment process remains, and the court's interventions are made solely to ensure the validity and
enforceability of the arbitration.

KeyWords: Appointing Arbitrator, Arbitration, Administrative Description, Judicial Description, Court
Intervention in Arbitration Proceedings
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3. See cass: Sundaram Finance Ltd. vs. NEPC India Ltd., (1999) 2 SCC 479; Available at:
https://indiankanoon.org/doc/507484.
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5. Ador Samia Private Limited vs. Peekay Holdings Limited and Ors., (1998) 8 SCC 572; Sudhir S. Kotwal
and Mrs. Asmita A. Vaidya. “Supreme court of INDIA on arbitral tribunal”, An International
Multidisciplinary Research e-Journal, 2016, P 47, Available at: https://indiankanoon.org/doc/78969;

Konkan Railways Corporation Ltd. vs. Rani Construction Pvt. (2002) 2 SCC 388; Available at:
https://indiankanoon.org/doc/1752565.
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3. Nayak, Sarthak and Hitabhilash Mohanty. “The nature of function discharged by the court in appointing
the arbitrator: judicial or administrative?”, 2019, P 4; Available at: https://ssrn.com/abstract=3328229.

(Ibid., 9) S,5 L o)y 5939 by b (6> anbicadblge

See Cass. CCC Builders Merchant Private Limited vs. Container Corporation of India Limited, 247 (2018)
DLT 192, Available at: https://supremetoday.ai/doc/judgement/01100059232.
5. See cass: Shin-Etsu Chemical Co. Ltd. v. Aksh Optifibre Ltd., 2005 (3) Arb. L.R. 1 (SC), Available at:
https://indiankanoon.org/doc/847271.
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Nayak, et al. Op. Cit. 5,5 ),3 a>55 350 L1 ol 005 2835
7. 1bid., 6; See Cass. Duro Felguera, S.A. v. Gangavaram Port Ltd., (2017) 9 SCC 729.
%. Nayak, et al. Op. Cit., P 7.; Malhotra, O. P. “Opening the PANDORA’S box: AN analysis of the supreme
court’s decision in SBP & Co. v. Patel Engineering. Limited”, Student Advocate Committee, 2007, P 73.
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Orginal Article

States' Obligations to Protect the Marine Environment Against
Climate Change: An Analysis of the ITLOS Advisory Opinion

Mahnaz Rashidi'®, Mahshid Ajeli Lahiji?

ABSTRACT

Climate change and its adverse effects have attracted the attention of the international community since at
least the 1990s and numerous efforts have been made to regulate state behavior in tackling climate change,
most notably through the adoption of international climate treaties such as the 1992 United Nations
Framework Convention on Climate Change (UNFCCC), the 1997 Kyoto Protocol, and the 2015 Paris
Agreement. Despite these binding treaty documents, how to deal with the increasing trend of climate change
remains one of the most important concerns of the world today. According to the UNFCCC, ‘"Climate
Change" means a change of climate which is attributed directly or indirectly to human activity that alters
the composition of the global atmosphere and is separate from natural climate changes that occur over
time’. The adverse impacts of climate change on ecosystems and human life have been well-documented
in various scientific reports issued by the Intergovernmental Panel on Climate Change (IPCC). Among the
most vulnerable elements of the climate system are the oceans and seas, which cover over 70 percent of the
planet’s surface. Notably, the relationship between climate change and seas is a reciprocal one. On the one
hand, undeniable scientific evidence points to the severe impacts of climate change on the marine
environment, including ocean acidification due to carbon absorption, rising sea temperatures, melting ice,
sea-level rise leading to the submersion of low-lying island nations, threats to coral reefs, and harm to
marine biodiversity. On the other hand, oceans and seas play a vital role in regulating the Earth’s climate
by absorbing and redistributing carbon dioxide and heat, and are considered one of the most important sinks
for greenhouse gases. Despite this significant interactions, the 1982 United Nations Convention on the Law
of the Sea (UNCLOS), the most important international treaty document in the field of the law of the sea,
contains no reference to climate change. Given that communities residing in small island developing states
(SIDS) are disproportionately affected by the adverse effects of climate change on the oceans, the
Commission of Small Island States on Climate Change and International Law (COSIS) submitted a request
for an advisory opinion from ITLOS concerning the following two questions: What are the specific
obligations of State Parties to the United Nations Convention on the Law of the Sea (the "UNCLOS"),
including under Part XJI: (a) to prevent, reduce and control pollution of the marine environment in relation
to the deleterious effects that result or are likely to result from climate change, including through ocean
warming and sea level rise, and ocean acidification, which are caused by anthropogenic greenhouse gas
emissions into the atmosphere? (b) to protect and preserve the marine environment in relation to climate
change impacts, including ocean warming and sea level rise, and ocean acidification? The issuance of the
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advisory opinion by ITLOS on 21 May 2024 in response to these questions markes a milestone in the
articulation of states’ obligations to protect and preserve the marine environment from adverse effects of
climate change. In this opinion, ITLOS, as the foremost judicial body in the field of the law of the sea,
interpreted the provisions of the 1982 UNCLOS in order to combat climate change. Accordingly, the central
research question of this study is: What are the obligations of states under international law, from the
perspective of ITLOS, to address the harmful effects of climate change on the marine environment? This
article adopts a descriptive-analytical approach to examine the ITLOS advisory opinion and thereby
identify and elaborate on the legal obligations of states concerning the impacts of climate change on oceans
and seas. Through an in-depth analysis of the Tribunal’s reasoning, it becomes evident that the advisory
opinion constitutes an important step toward clarifying and delineating the scope of states’ obligations to
eliminate and mitigate the adverse effects of climate change on the marine environment. The findings of
this study indicate that, although UNCLOS does not stipulate obligations regarding climate change and its
harmful effects, ITLOS, through an evolutionary interpretation, establishes a linkage between two key
obligations under the Convention—namely, the duty to prevent, control and reduce marine pollution and
the obligation to protect and preserve the marine environment—on the one hand, and the need to address
climate change on the other hand. The Court has identified anthropogenic greenhouse gas emissions as
pollution of the marine environment, and the Court’s emphasis on the obligation of States to prevent, control
and reduce such pollution, as well as their commitment to ensure that no damage is caused to territories
outside the State’s jurisdiction by such pollution, requires that States not only reduce anthropogenic
greenhouse gas emissions themselves, but also monitor the activities of the private sector in their areas of
jurisdiction. This interpretation places a heavier burden of responsibility on major greenhouse gas-emitting
countries, particularly industrialized nations. According to the Tribunal, states’ obligations to prevent
marine pollution from greenhouse gases and to preserve the marine environment from the adverse effects
of climate change are obligations of conduct. In other words, states must exert their best efforts to fulfill
these obligations, which are to be assessed based on a stringent due diligence standard. The Tribunal’s
emphasis on the application of a stringent due diligence standard for implementing states’ obligations to
address climate change in the marine environment necessitates the establishment of national systems,
including legislation and enforcement mechanisms, and the monitoring of their effective implementation.
Therefore, adopting laws and frameworks aimed at reducing greenhouse gas emissions to combat marine
pollution and to preserve the marine environment from the negative impacts of climate change constitutes
part of the states’ obligations under international law of the sea. The Tribunal’s emphasis on the stringent
due diligence standard reflects the seriousness with which it regards the issue of climate change impacts on
the marine environment.

KeyWords: International Tribunal for The Law of The Sea (ITLOS), Climate Change, Marine Pollution,
Marine Environment, Stringent Due Diligence
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Analysis of the Legal Status of Subject Matter in Information-Based
Contracts
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ABSTRACT

In today's world, where different sciences are rapidly advancing, social exchanges are primarily based on
information, which may have various terminological definitions across various sectors. In the Iranian legal
system, a definition of information can be found in Paragraph (a) of Article 1 of the “Law on Free Access
to Information” enacted in 2009. According to this article, information is defined as “any type of data
contained in documents, stored in software form, or recorded by any other means.” It is worth noting that
despite the different definitions and types of information in diverse fields, information has gained a special
status in contracts between individuals as the subject of the transaction. The aim of information-based
contracts is the exchange of information that is not publicly available and is transferable as valuable and
intangible assets. Notable examples include the sale of technical knowledge for the production of a product
or the provision of specialized consultancy services. The inherent characteristics of information, such as
intangibility, simultaneous usability by multiple individuals, increasing value compared to other assets, and
easier accessibility, necessitate the independent definition of “information-based contracts, ” identification
of transferable types of information, and formulation of legal rules appropriate to this type of contract.
Therefore, considering the aforementioned materials and the silence of our country's research literature on
information-based contracts, the present study seeks to use a descriptive-analytical approach, while
identifying appropriate legal bases for concluding information-based contracts and introducing contractual
formats appropriate to the subject of these contracts, to explain the most important effects of information
being traded in the field of contract law. The findings of this research indicate that not all types of
information are necessarily tradable, and only those with economic value can be accepted as the subject of
a transaction. These are generally divided into two main categories: first, specialized information, which
usually lacks exclusivity and can be accessed by various experts. Access to this type is often intended to
solve temporary problems and usually does not generate specific profits for the user. Second, information
with intellectual property aspects, which is entirely exclusive and accessible only through the owner. The
commercialization of such information and the mass production of resulting products can bring significant
financial benefits. Although access to both types of information requires payment and the presence of an
information owner, the main difference lies in the method of use and the resulting financial benefits.
Therefore, considering the mentioned differences, it is necessary to draft contractual forms appropriate to
each type of information. For this purpose, service provision contracts can be used for specialized
information, and license agreements can serve as appropriate formats for the exchange of intellectual
information. Regarding the first one, it is necessary to draft a contract that is based on the general provisions
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of service contracts and specifically tailored to information as the subject matter. This approach can also
be observed in European documents as well as certain service contracts, such as construction, design, and
treatment contracts. While these contracts fall under the category of service-based contracts, they have their
own specific contractual frameworks and terms. Regarding the intellectual property, given the widespread
commercialization goals and the nature and characteristics of intellectual property rights, one of the most
suitable contractual frameworks for the development and commercial use of intellectual assets is a license
agreement, which is also accepted under Iranian law. Another important result of this study is the
fundamental distinction between information-based and goods exchange contracts. Given the nature and
characteristics of information, the legal rules governing information-based contracts—whether at the stage
of formation, execution, or termination—differ fundamentally from those of goods-based contracts. These
differences are evident in areas such as contractual expectations and legal remedies. It seems that in all
types of information-based contracts, given the specific characteristics and requirements of information as
the subject of the transaction, the status of contractual expectations will be different from other contracts.
For example, in goods contracts, the contractual expectation that the goods are free of defects at the time
of conclusion is accepted (Article 423 of the Civil Code); however, in the context of information-based
contracts, such an expectation is not applicable. Since information does not have a physical existence at the
time of contract formation, quality assessment generally becomes apparent only after use. Thus, even after
contract conclusion, the information may be defective, and invoking legal remedies related to defects may
be possible. Also, guaranteeing the absence of any defects in information-based contracts in the field of
intellectual property, such as software or inventions, is unreasonable and contrary to prevailing practices,
since some degree of error is always present in such information. In this case, beyond the need to reconsider
the concept of defect, given the irreversible nature of information, usual legal remedies cannot be applied
to defective information, and other legal solutions must necessarily be identified and utilized. Therefore,
although one of the purposes of contract termination due to defect in the subject matter is to prevent harm
to the parties and return them to their pre-contractual state, this is not possible in information contracts.
Because of the intangible nature of information, it cannot be returned, and thus termination of the contract
due to a defect would result in the unjust enrichment of one party, which is legally unacceptable. In this
case, the subject matter may be considered as destroyed, and according to the first clause of Article 429 of
the Civil Code, the only remedy would be to receive compensation (Arsh), without the possibility of
contract termination. It is emphasized that this view, due to the nature of information and the impossibility
of returning the defective subject matter in information-based contracts, distinguishes such contracts from
others.

KeyWords: Legal Effects, Information, Service-Based Contracts, License, Intellectual Property
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Orginal Article

Lapse of Time in Labour Lawsuits in Light of Administrative Court
of Justice Procedure

Javad Mahmoudi'

ABSTRACT

Despite detailed research on the origin and effects of the statute of limitations in private law cases, this
issue has not been examined much in labour cases .The main question in the present study is whether the
application of the statute of limitations in labour lawsuits is generally accepted? What are the current legal
positions and the practical procedures of the Administrative Court of Justice on this issue and what are its
challenges? The hypothesis is that official authorities and branches of the Court, in light of the legal bill
approved by the Revolutionary Council, have been considering the permissibility of the statute of
limitations in labour cases for about a decade, but gradually, with the explicit repeal of the provisions of
that bill by the Labour Law of 1980, the official procedures in this regard changed and, in a different
approach and in line with the protection of the right to work and its branches, the citation to the statute of
limitations has been rejected. Overall, the aforementioned development is evaluated as positive and
supportive, but some legislative developments in the field of the Administrative Court of Justice, especially
in expressing the legal deadlines for appealing against the rulings of the authorities in labour law, can
institutionalize the statute of limitations in labour relations, which is not evaluated as fair from the
perspective of the protective dimension of labour law. This research is done through a library and
descriptive-analytical method examining the laws and judicial procedures. The unanimous decision of the
General Board of the Court in 2003, in rejecting the statute of limitations in labour claims, implicitly repeals
the unanimous decision of 1996. This development should be evaluated in order to ensure the protective
aspects of the labour law and the right to appeal and to consider its rules mandatory. Of course, the 2003
unanimous ruling can be challenged in this regard, as it is based solely on the declaration of the general
repeal of the Revolutionary Council's resolution by the 1990 Labour Law, and the Court did not refer to the
lack of clarification on the lapse of time in the aforementioned law and the exception of the lapse of time
against the originality and application of the right to appeal. In addition, it is obvious that in the case of
workers who benefited during the time of the Revolutionary Council's resolution, invoking the existence of
the lapse of time is not prohibited. In addition, at present, due to the notification and implementation of the
Law of the Administrative Court of Justice Amendment (10/2/2013) and in implementation of Note 2 of
Article 16 of that law, the deadline for objecting the final decisions of quasi-judicial authorities (including
the authorities subject to Article 157 of the Labour Code, namely the Determination Board and the Labour
& Employer Dispute Resolution Board) has been announced as three months for individuals within the
country and six months for individuals residing abroad from court ruling delivery date. Filing a lawsuit in
the Court to reverse the judgmnt outside the prescribed deadlines is somehow an implicit acknowledgement
of the lapse of time in those lawsuits. If this assumption is accepted, the unanimous decision of the General
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Board of the Court in 2003 has been changed by the intervention of the legislator, and therefore, during the
reign of the Court's reform law, lapse of time has been accepted at least in appealing against the final
judgment of the relevant authorities subject to the Labour Code. It seems that the Legislator and the
judiciary should look at the issue of lapse of time without considering the corresponding provisions in the
rules of private law and by considering the aspects of human rights and its close connection with the human
dignity of workers and ignore it as much as possible. Apart from that, the Revolutionary Council resolution
was passed in an environment where, firstly, the Labor Law approved by the government after the
revolution had not yet been passed, and secondly, the passage of the Labor Law was delayed for several
years due to fundamental conflicts between the Islamic Consultative Assembly and the jurists of the
Guardian Council regarding the necessity of passing that law or being content with hiring the persons rules
stipulated in the Civil Code. Unanimous decision of the General Board of the Court in 2003 in rejecting the
passage of time in labor lawsuits implicitly repeals the unanimous decision of 1996 of court. This
development should be evaluated in order to ensure the protective aspects of the Labour Law and the right
to appeal and to consider its rules mandatory. The recognition of lapse of time in labor law is incompatible
with the philosophy of its emergence; that is, protecting workers and making labor relations fair. It is better
that the legislator and the judges of the Court, in their decisions and opinions, get committed to the
requirements of labor law and the need to guarantee the updated fundamental rights of workers. Therefore,
it is necessary to pay attention to the spirit of labor law and to consider the historical, economic, social and
human rights reasons for turning to labor law in the country and gradually distancing from jurisprudential
rules and articles related to the hiring of individuals in the civil law.

KeyWords: Lapse of Time, Worker, Administrative Court of Justice, Labour Lawsuits, Labour
Proceedings
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!, Lapse of time
2, Cambridge Dictionary: the reason for a legal agreement ending, because
an agreed time limit has passed.
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Orginal Article
Jurisprudential and Legal Foundations of Public Order

Yaghoub Alizadeh!

ABSTRACT

Public order is a fundamental and complex concept in legal systems, simultaneously playing a dual role in
preserving social cohesion and limiting individual freedoms. This concept, long a focal point for
governments and jurists alike, is considered both a tool for ensuring public peace and security, and a key
standard in defining the legal boundaries between citizens and the state. In the Islamic Republic of Iran,
public order has a special place because, in addition to its customary and legal aspects, it also has a
jurisprudential and religious basis and is tied to the teachings of Islamic Sharia. Thus, explaining its
jurisprudential and legal basis is essential for understanding how this concept functions within Iranian law.
The core question of this study is: On what foundations is public order in the Islamic Republic of Iran
based, and how does it affect the scope of individual and social freedoms? To answer this question, a
descriptive-analytical method and a library-based approach have been employed. Jurisprudential sources,
Quranic exegesis, statutory laws, the Iranian Constitution, and the views of jurists and legal scholars have
been examined to provide a precise picture of the theoretical and practical foundations of public order in
Iran’s jurisprudence and legal system. Findings show that public order in Iran is a blend of classical legal
elements and principles of Islamic Sharia, making it distinct from its counterpart in secular legal systems.
In other words, in Iran’s legal system, public order is not confined solely to preserving security and public
peace, but is also intertwined with religious and moral values - a characteristic that fundamentally sets it
apart from secular approaches. From an Islamic jurisprudential perspective, security in its various
psychological, moral, social, and political dimensions is the core element of public order. The Qur’an
outlines instances of disruption to public security -such as moharebeh (armed insurrection), apostasy, fasad
fi’l-ard (corruption on earth), and sedition - and emphasizes the need to maintain societal stability as
essential for realizing a “virtuous life” (hayat tayyiba). In this framework, adherence to Islamic norms,
obedience to divine commands, fulfillment of promises and social solidarity are not only moral virtues but
also foundational elements of public order. Shi’a jurisprudence, through institutions like hisbah and
institutionalizing the practice of enjoining good and forbidding evil, provides practical mechanisms to
prevent disorder and protect the structure of the Islamic society. Accordingly, Shi’a jurists emphasize the
“preservation of societal order” (hifz al-nizam) as a key religious imperative, maintaining that a breakdown
of social order can even justify suspending certain religious rules to prevent chaos. From this viewpoint, a
society lacking security and cohesion not only fails to achieve social justice but also undermines the
legitimacy of its government. Moreover, fidelity to promises is presented in religious texts as one of the
vital pillars sustaining social order and public trust. In such a way that disregard for collective obligations
is considered to be a cause of instability in the entire society. On the other hand, from a legal perspective,
public order is explained based on three main elements: public security, public comfort, and public health.
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Iranian criminal law - particularly in the section on ta’zir punishments - criminalizes behaviors such as
armed insurrection, espionage, forming illegal armed groups, blasphemy, destruction of public property,
and environmental pollution, all aimed at protecting society from internal and external threats. Public
security as a key foundation ensures public calm, prevents violence, and defends territorial integrity,
principles strongly emphasized in the Constitution and penal codes. Public peace refers to guaranteeing
citizens’ psychological comfort in social, urban, and family environments; laws against social nuisances,
noise pollution, unauthorized gatherings, and urban disturbances serve this purpose. The third component,
public health, focuses on safeguarding physical and mental well-being and controlling biological hazards
and epidemics. Health regulations - overseeing the quality of water, food, and air and combating the spread
of contagious diseases - reinforce this pillar of public order. Moreover, in Iran’s legal system, the concepts
of “Islamic criteria” and “public interest” complement public order and significantly influence the
regulation of freedoms. Article 4 of the Constitution, which subjects all laws to Islamic criteria, has
effectively bound public order inseparably to Sharia teachings. This connection is reflected in restrictions
on expression, education, employment, and lifestyle, while also reinforcing the legitimacy of Islamic
legislation. Moreover, cultural and moral matters are also encompassed under public order in Iran,
reflecting a significantly broader interpretation of this concept compared to secular systems. Another
important finding is the relationship between public order and citizens’ rights in the Islamic Republic. While
public order imposes limits on certain freedoms, its absence would render freedoms meaningless. In other
words, rights and liberties cannot be realized without order; at the same time, unrestrained invocation of
public order can lead to despotism and the violation of freedoms. Therefore, emphasizing a balance between
the two through clear legislation, effective judicial oversight, and adherence to human rights standards is
essential for the fair implementation of public order. Although the Iranian Constitution explicitly mentions
“public order” only in Article 165, the content of numerous other articles that restrict freedoms invoking
public interest, Islamic norms, or public morality have, in effect, served to realize public order. In
conclusion, public order in Iran is a multifaceted composite concept shaped by Islamic teachings,
jurisprudential principles, legal considerations, and social interests. This concept not only guarantees
government continuity and social stability but also provides the foundation for the exercise of legitimate
rights and freedoms. A precise understanding of its constituent elements and a delineation of its boundaries
from related concepts are essential for effective legislation, fair adjudication, and proper enforcement of
the law. Ultimately, strengthening the supportive capacities of public order - while avoiding its
instrumentalization -ensures justice, security, and human dignity within the framework of Islamic law.

KeyWords: Public Order, Security, Islamic Standards, Public Comfort, Public Interests, Individual and
Social Freedoms
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Orginal Article

The Aesthetic Sovereignty; A Theological Approach to A Secular
Concept '""The National Sovereignty in the Constitution of the Islamic
Republic of Iran"'

Kaveh Pouladi!

ABSTRACT

This study aims to achieve two objectives. Initially, it aims to elucidate the notion of national sovereignty
as outlined in the Constitution of the Islamic Republic of Iran through a historical-phenomenological
approach. This analysis explores the socio-political processes of the revolutionary forces, specifically the
Constitutional Assembly, which resulted in a document influenced by advocates of religious and hybrid
ideological viewpoints. The analysis centers on dimensions that illustrate the preeminence of Sharia over
modern law, wherein law is evaluated independently of its intrinsic substance and rationale. The legal
notion of sovereignty represents a meticulously structured document that, through its brevity, effectively
addresses a philosophical dilemma (the conflict between determinism and free will). Nevertheless, owing
to its disparate objective, neglect of a systematic legal methodology, and absence of continuity within legal
institutions, this refined formulation has not been integrated into the legal domain; rather than fostering
unity, it has engendered duality (the legal form itself). This essay, as the concluding segment of a tripartite
analysis on national sovereignty in Iran, aims to outline the historical development of this notion. The legal
form is shaped by socio-political forces and their arrangement, and it is defined by ideas articulated in a
cohesive linguistic structure. This relationship offers an inside viewpoint for comprehending the legal
structure. An external perspective is essential to trace the evolution of the form across history and to
comprehend its connection to its origin—specifically, the heritage that underlies the form and through
which force and cognition reestablish their interplay. This foundation also elucidates the continuity or
rupture of a thought. The legacy of the past holds significance within the context of the life-world
(Lebenswelt) and imparts historicity to it. The life-world is a product of the ego's intentionality and the
resulting intersubjectivity, which is defined within a framework of linguistic, cultural, and other traditions.
This place is a sedimented reality that connects past and future generations; it is an encounter through which
the formation of the new and the trajectory of communal transformations are established. The analysis of
the relationship between legal forms and historical heritage involves initially evaluating each form
individually and subsequently in connection to other forms (the relational legal form). In the Constitution
of the Islamic Republic, referred to as The Aesthetic Sovereignty, the engagement with historical legacy is
both antiquarian and selective. In the Constitutional Constitution, referred to as The Janusian Sovereignty
(the second segment of the study), we see a fusion of critical and ecclesiastical (antiquarian) interaction. In
the period of the legal treatises (Rasa’el) composed before and after the Constitutional Constitution—
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referred to as Sovereignty as Monarchy (the initial segment of the study)—a discernible thread of critical
engagement with historical heritage emerges, wherein local contexts are examined through the lens of
universal political theory. The historical development of national sovereignty is shaped by the interplay
among these three kinds. The 1980 legislator inherited both forms; however, they continued the conflicts
within Constitutional law and perpetuated them. They did not utilize the legal treatises (Rasa’el) from the
Constitutional Revolution or their subsequent academic development, thus remaining disconnected from a
systematic legal framework. This transpired because of the prevalence of Sharia arguments lacking a legal
basis, which ultimately led to confusion. Ultimately, it may be emphasized that the legal form consistently
has the capacity to extract purpose from one facet of the past to another and to facilitate renewal, thereby
allowing for the revelation of something novel. This potential can consistently reveal history as a primary
source and prompt the reexamination and evaluation of the legal framework. Contrary to this potential is
the prioritization of a singular characteristic, reducing reality to that element, like to the bed of Procrustes,
anticipating its Theseus.

KeyWords: National Sovereignty, Constitution, The Aesthetic Sovereignty, The Janusian Sovereignty,
Sovereignty as Monarchy.
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