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Orginal Article

Assaults on Critical Infrastructure and International Law
Ebrahim Beigzadeh!
Highlights

e Assaults (attack or disruption) on Critical Infrastructure, whether carried out in peacetime or
during armed conflict, can seriously endanger the lives of civilians.

e Sometimes, governments also attack on critical infrastructure of neighboring countries by carrying
out construction within their own territory.

e Some of assaults include the implementation of the Gap project by Tiirkiye and the construction
of dams on the Harirud River and Helmand River by Afghanistan which has caused extensive
damage to the infrastructure of Syria, Iraq, and Iran.

ABSTRACT

Introduction

Although assaults on critical infrastructure are not a new phenomenon, their occurrence has seen a
significant rise in recent years. They might be deliberate, manifested as military attacks or intentional
disruption, or unintentional, in the form of natural or technical disasters. In either case, they lead to
catastrophic consequences, in particular for civilians, and in some situations may amount to international
crimes such as forced displacement or even the deprivation of lives. Given these grave consequences, the
current study addresses the main question of whether international law already contains rules prohibiting
attacks on critical infrastructure or not. Since such attacks may take place during both armed conflict and
peacetime, relevant international regulations must be examined in both contexts. It is also to be noted that,
along with physical assaults, cyber operations can similarly target critical infrastructures.

Methods

To answer this question, the first issue to consider is whether international law provides a definition of
critical infrastructure. The research hypothesis is that, despite the absence of a treaty-based definition, a
customary one may be inferred from states practice and the positions of international organizations.
Moreover, the prohibition of attacks on critical infrastructures in armed conflicts is confirmed by the
principles of international humanitarian law—specifically the principle of distinction. This prohibition,
though somewhat implicit, is also relevant in peacetime, since such acts may entail violations of the right
to life, a fundamental human right.

Results and Discussions

The findings of the study confirm the research hypothesis that a customary definition of critical
infrastructure can be identified under international law, and that attacks on such infrastructure are, in fact,
prohibited during armed conflict and in times of peace. The international community has recently started
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taking action to reinforce this prohibition by recognizing attacks on critical infrastructure as international
crimes (specifically, war crimes), though this recognition is currently confined to armed conflict. In this
regard, reference is to be made to the two arrest warrants issued by the International Criminal Court (ICC)
against the Russian military authorities for their actions during the war against Ukraine. These warrants
were issued as a result of the attacks on Ukraine’s critical infrastructures, which the ICC recognized as
constituting war crimes. Although this represents an initial step, limited to the prosecution of attacks on
critical infrastructures in armed conflicts, it should be regarded as a positive development, demonstrating
that the international community has finally taken appropriate measures to uphold justice and address
impunity.

Conclusion

Nevertheless, while the definition of critical infrastructure and the rules prohibiting attacks on it are
reasonably clear, international law provides no explicit regulation concerning state construction projects
that cause severe disruption to the critical infrastructure of neighboring states. For instance, Turkey’s
construction of more than twenty dams and nineteen hydroelectric plants on the Tigris and Euphrates Rivers
has significantly impaired the infrastructure of Syria, Iraq, and even Iran. According to the treaties
concluded between Turkey and Syria on the one hand, and Turkey and Iraq on the other, a specific volume
of water is required to flow into these two countries (i.e., Syria and Iraq). However, due to Turkey’s
activities, the actual amount of water entering their territories has reportedly been reduced to one-tenth of
the agreed quantity. It appears that the construction projects undertaken by Turkey have served multiple
purposes simultaneously. Indeed, Turkey has not only sought to render the neighboring countries dependent
upon it for access to freshwater resources and thereby establish a form of regional hegemony, but has also
aimed to disperse opposing Kurdish populations by submerging their villages and residential areas.
Furthermore, as a result of these projects, many areas have been inundated by the lakes formed behind the
dams. These submerged regions were once the sites of great ancient civilizations and contain archaeological
artifacts far older than those of the Ottoman era. By constructing these dams, Turkey has, in effect,
contributed to the destruction of these relics, seemingly in an attempt to assert that the Ottoman civilization
represents the earliest and most significant civilization in the region. Similarly, Afghanistan’s dam projects
on the Helmand and Harirud Rivers have seriously disrupted infrastructure in Iran’s Sistan and Baluchestan
and Khorasan Razavi provinces. By constructing a dam on the Hirmand River and preventing the flow of
water into Iran- contrary to the provisions of the 1972 treaty between Iran and Afghanistan- Afghanistan
has caused the drying up of the Hamun region of Iran, which lies downstream of the river. These actions
have resulted in the displacement and forced migration of thousands of Iranian citizens, residing in that
area. Additionally, the construction of a dam on the Harirud River by Afghanistan has severely disrupted
the drinking water supply infrastructure of the city of Mashhad in Iran. These situations call for further
research into how international law might address such state activities—beyond the mere requirement of
consultation—in order to prevent serious harm to neighboring states’ critical infrastructure.

KeyWords: Critical Infrastructure; Armed Conflicts; Individual International Criminal Responsibility.
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Orginal Article

Analyzing the Element of Negligence in the Context of the Tort of
Negligence; Emphasizing on Common Law

Nasrin Mehra!, Somaye Parhizkary?

Highlights

e The prioritization of life and health security against negligent acts has led policymakers to adopt
stricter responses to negligence, aiming to treat the mere creation of risk as a basis and substitute
for the mental element of a crime.

o Establishing a differentiated approach that creates a balanced and proportionate relationship
between, on one hand, the risk of an activity and the degree of negligence, and on the other hand,
providing security and justice for potential victims, is of great importance.

e Justice and the public interest necessitate stricter punitive responses, particularly in public
domains, where a potential breach of duty of care and negligence could be considered a major
threat to societal interests and justice.

ABSTRACT

Introduction

Tort is recognized as a type of liability in Common Law, which specifically exists not within the realm of
criminal law nor contract-based law, but in a boundary between the two. As an independent legal branch in
Common Law, tort primarily focuses on the breach of a duty of care and the subsequent compensation for
damages to private individuals. Unlike contractual law, in tort, there is no pre-determined obligation that
binds individuals to perform specific duties; rather, the core of tort emphasizes how individuals should
behave towards one another. In contrast, tort is fundamentally different from criminal law as well. A tort is
neither sufficiently reprehensible nor a violation of norms to warrant a criminal response, nor does it
typically provide the requisite mental element for a crime. In criminal law, we deal with the violation of
norms and values respected by the community, which the public prosecutor is responsible for pursuing. In
contrast, tort involves the breach of a general duty imposed by law upon citizens to frame the standard of
careful conduct, situated at a level lower than the values protected by criminal law. Thus, tort is a completely
unique institution, distinct from other legal institutions. It comprises a set of rules aimed at compensating
for harms resulting from individuals' injurious actions, seeking to provide a deterrent sanction depending
on the type of right infringed. Among these, the tort of negligence, as one of its branches, has gained wider
application and prevalence. The main foundation of this tort, as its name implies, is built upon the element
of negligence, and its sole sanction is compensation for the damage resulting from the negligent acts of
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others. Nowadays, many incidents occur due to the perpetrator's oversight and failure to consider the
consequences of their actions and their failure to foresee circumstances that could lead to dire outcomes
and irreparable results. Indeed, not all wrongful acts occur intentionally; sometimes a person commits an
act that is blameworthy due to the presence of other elements. Here, although the negligent perpetrator lacks
the requisite mental element for committing a crime, by deviating from the behavioral standards of a
reasonable person, they have violated the rights of others and may very well possess the potential and risk
of becoming an offender in the near future. Therefore, negligence is an initial step that can pave the way
for future recklessness, especially when activities arising from negligence openly carry the risk of future
harm and loss and are considered a threat to individuals' lives and health. In such circumstances, an
evolution in the concept of the mental element of crime, consequently changing the type of liability and
transitioning from a compensatory sanction to a more severe punitive sanction, would be more effective in
preventing negligent acts and promoting social welfare—a matter that necessitates justifying negligence as
a sufficient mental element for committing a crime.

Methods

This research employs a descriptive-analytical method, relying on library sources and conducting a
comparative study particularly within the legal systems of England to examine the possibility of
transforming "negligence" into a mental element within the structure of crime.

Results and Discussions

This research seeks to justify the possibility of criminal liability for a negligent perpetrator under specific
conditions by resorting to approaches such as the risk creation approach, the tracing approach, and other
related factors. In today's world, risk is accepted as a factor that justifies the imposition of liability and
encompasses a wide range of different approaches. In other words, although knowledge is an inherent
characteristic of criminal responsibility, and imposing criminal liability on a negligent agent distances us
from the fundamental principles of criminal liability, such as the presumption of innocence, those who
propose the idea of potential awareness believe that the mere failure to notice the existence of an
"unjustifiable risk" itself indicates a blameworthy and serious practical indifference to the interests that the
perpetrator's action actually threatens. Indeed, what makes the negligent agent blameworthy is their
apparent indifference to the lives and property of others. This theory is further reinforced by the "Tracing
Approach." According to this approach, the criminal liability of the accused in cases of negligence lies in
their prior criminal acts. Abstractly, the tracing approach posits that fault arising from negligence must be
identified by tracing it back to the accused's prior acts or omissions that caused their unawareness of the
relevant danger and risk. In fact, negligence should be understood within a broader framework based on
the general principle of "prior fault." Prior fault occurs when a person can be held criminally responsible
for a subsequent act resulting from their prior criminal behavior.The key point in justifying criminal liability
for negligence is tracing the person's carelessness and inadvertent mental state to prove their prior fault,
which at a minimum stems from recklessness (the lowest level of criminal liability).

Conclusion

The influence of modern advancements and innovations on today's society creates a cycle of risks whose
failure to be anticipated and, consequently, prevented, can lead to harmful outcomes. Many of the adverse
factors humanity currently faces stem from negligence, which allows individuals to evade criminal liability.
The sphere of influence of negligence is ongoing, not only in private domains and interpersonal
relationships but also in public spheres and areas fundamentally connected to people's lives and property.

To this end, establishing criteria for creating a differentiated approach is essential. This means that by
considering a standard such as the safeguarding of human life and health, in instances where negligent acts
could lead to the loss of these values, a more severe response is warranted, and mere negligence can be
considered a basis for imposing criminal liability. Similarly, considerations such as the necessity of
environmental preservation can serve as grounds for deviating from the current traditional system. Thus,
establishing a differentiated approach that creates a balanced and proportionate relationship between the
risk of an activity and the degree of negligence on one hand, and ensuring security and justice for potential
victims on the other, is highly significant. Factors such as controlling dangerous activities, risk
management, blameworthiness, and holding corporations accountable must be analyzed in light of the scale
of activity, profitability, societal benefit, and the advancement of justice to justify a differential treatment
of negligence.

KeyWords: Tort of Negligence, Carelessness, Risk, Differential Approach, Common Law.
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Orginal Article

Assessment of the German Constitutional Approach to Combating
Political Corruption

Sayyed Mojtaba Vaezi'®, Shahram Ebrahimi2, Sadegh Moradi?

Highlights

e In Germany, meritocracy, transparency, accountability, participation in global synergies in the
fight against corruption, and the existence of an efficient representative system and the rule of law
play a key role in preventing corruption.

e The use of successful legal and supervisory mechanisms is only part of the solution and models
must be localized.

e Success in the fight against political corruption requires a multifaceted approach and adherence to
evidence-based policymaking, a deep socio-cultural understanding of society and its real needs,
and a strong commitment to transparency and accountability.

ABSTRACT

Introduction

In modern societies, it is essential to create appropriate conditions for the active participation of citizens in
political life, and political development is a prerequisite and essential co-requisite in this regard. In the
meantime, although political development arises from a democratic order and the rule of law, political
corruption, on the other hand, disrupts this process and threatens sustainable development, posing a serious
threat to democratic structures. It can lead to deviations in policy-making and prevent the government from
achieving goals in line with sustainable development. Political corruption, by weakening democratic
institutions and reducing public trust, has also become a chronic disease in political systems and has affected
the economic development and political stability of countries by creating inequality and injustice, a process
that leads to the creation of an unequal society. Corruption can also lead to unfair allocation of resources,
foster nepotism, and a lack of transparency in the functioning of government institutions. Among these,
Germany is one of the countries known for its serious approach to combating corruption and has taken
extensive measures to promote transparency and accountability. In this regard, the authors, to provide
implementation suggestions (including providing implementation mechanisms in refining laws, regulating
an efficient representation system, strengthening oversight, and increasing transparency and
accountability), aim to answer what mechanisms and laws have been used in Germany to combat political
corruption. And how can political corruption be overcome through legal reforms?
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Methods

The present research answers the main question posed in several sections (conceptualization and assessment
of the origin of political corruption, examination and analysis of the mechanism of Germany in combating
political corruption of employees, officials and political institutions, combating corruption in the
recruitment process through anti-corruption guidelines and regulations, evaluation of anti-corruption
guidelines in recruitment, examination of the German anti-corruption structure in judicial affairs,
examination of the policies of the authorities supervising the prevention of corruption, evaluation of the
approach of laws regarding political institutions, the approach of laws regarding the legislative institution,
compliance with the requirements and standards of legislation on the issue of anti-corruption and
establishment of the hidden rule of parliament and law) and finally, by answering other questions, it draws
conclusions and presents suggestions. This research has collected information on the subject of research
and presented executive solutions with a descriptive approach and qualitative content analysis, and
evaluation of the German constitution, laws, and regulations, and by referring to library resources. Also, in
terms of data type, it is a mixture of quantitative and qualitative data, and in terms of how the results are
applied, the research is applied.

Results and Discussions

Based on the research findings, political development is the process of creating a basis for institutionalizing
the political organization and participation of citizens, which results in increasing the capability of a
political system. Political corruption is also a chronic general disease of the political complex that, if not
cured, destroys society. In the meantime, the actor or initiator of corruption, the abuser of resources derived
from corruption, and the structure of corruption or the causes and manner of corruption and its
consequences, should be considered. In this regard, Germany has achieved significant success in preventing
and reducing corruption by using comprehensive laws and complete supervision of institutions. In this
regard, recruitment and promotion based on merit and providing continuous training on corruption
prevention are examples of measures that Germany uses. Germany has always aimed to continuously revise
its laws and adapt them to the needs of society and international standards in order to increase the
effectiveness of anti-corruption laws and thus respond to the new complexities of corruption. The German
Constitution and other national and state laws (which are influenced by European Community law and
international law and consist of around 1,900 laws and thousands of legal documents) provide a strong
supervisory system and high ethical standards for public officials in its independent administrative court
system, and enforce administrative law through administrative courts. Germany has also succeeded in
adopting independent, transparent supervisory institutions and effective financial disclosure due to the
extensive anti-corruption laws it has enacted. Other German efforts include educational measures aimed at
preventing corruption and promoting the culture of civil servants, which have made Germany one of the
most industrialized countries in the world and the richest member of the European Union. Also, things such
as collective wisdom, active citizen participation, and the existence of an effective representative system
are other parts of a successful democracy that must be taken into account in the process of regionalization
and localization. International cooperation and the exchange of global experiences can also be used to
enrich approaches. Overall, success in combating corruption requires adherence to a combination of
evidence-based policymaking, a deep socio-cultural understanding of society and its real needs, and a strong
commitment to transparency and accountability.

Conclusion

According to the German experience, the fight against corruption requires a multifaceted approach that
includes deep legal reforms, strengthening oversight and transparency, and promoting education and culture
that are rooted in the country’s legal and cultural system. Germany strongly emphasizes transparency,
accountability, and the rule of law, and regulates laws in a way that is consistent with the needs of society
and human rights standards. However, simply using successful legal and oversight mechanisms (as seen in
Germany) is only part of the solution, and such models need to be localized, taking into account the specific
social, cultural, and political context of different countries.

KeyWords: Political Corruption, Democratic Governance, Transparency, Legal Reforms, Political
Development, German Constitution
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7. anti-money-laundering (AML)
8, Europe’s Group of States against Corruption (GRECO)
°. Organization for Economic Cooperation and Development (OECD)
10 the Financial Action Task Force (FATF)

!, Financial Sector Assessment Program (FSAP)
12_ Grund Gesetz (GG)
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. German Criminal Code (Strafgesetzbuch — StGB)

. Federal Budget Code (Bundeshaushaltsordnung — BHO)

. Federal civil servants (Broadcasting Board of Governors - BBG)

. Federal civil servant status act (Beamtenstatusgesetz - BeamtStQG)

. Act against restraints of competition (Gesetz gegen Wettbewerbsbeschrinkungen — GWB)
. Freedom of Information Act (Informationsfreiheitsgesetz - IFG)
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. anti-money laundering act (AMLA)
. International Legal Assistance in Criminal Matters (internationale Rechtshilfe in Strafsachen — IRG)
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Orginal Article
Why Study Philosophy of Law?
Reading Bjarne Melkevik
Amir Feizbakhsh'®, Bjarne Melkevik?
Highlights

e The philosophy of law possesses the guiding capacity to orient the modern legal project and to
structure legal reasoning.

e As a guiding framework, the philosophy of law strengthens critical discourse within the public
sphere and contributes to reconstructing a democratic conception of law.

e The philosophy of law, as approached by Melkevik through its teaching, enhances the modern
legal project’s ability to respond effectively to the challenges of contemporary legal practice.

ABSTRACT

Introduction

The status of the philosophy of law and its usefulness for legal thought remains one of the key questions in
the legal sphere today. The answer to this question not only shapes the perspectives of legal scholars but
also influences their practical work in the field of law. However, many legal professionals perceive the
philosophy of law as a theoretical concept, disconnected from the practical application of legal principles.
This perception has led to distrust and resistance toward it. In contrast to this skeptical view, some scholars
have taken a different approach. Among them, Bjarne Melkevik, a distinguished professor of the philosophy
of law, argues that this discipline should be understood as an intellectual framework for the modern legal
project. From this perspective, the philosophy of law structures legal reasoning and, in doing so, establishes
a fundamental link between philosophical thought and legal practice. The present study examines Bjarne
Melkevik’s perspective and, through his ideas and works, addresses the question of the significance and
value of the philosophy of law.

Methods

The present study begins with a Doctrinal Legal Research approach, aiming to collect and analyze Bjarne
Melkevik’s diverse works in order to identify his fundamental ideas regarding the philosophy of law, legal
education, and the public sphere. The selection of these sources has been carried out with the purpose of
representing his core views and constructing the theoretical framework of the research. In the second stage,
to move beyond mere description toward critical analysis, a Hermeneutic and Critical Discourse Analysis
methodology has been employed. At this level, Melkevik’s writings are reinterpreted within the broader
discourse of modern legal philosophy and in connection with contemporary legal challenges, thereby
opening new horizons on the relationship between philosophy, education, and the social function of law.
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This approach, inspired primarily by Gadamerian hermeneutics, situates the reading of texts in a living
dialogue with current legal issues. Finally, to deepen the findings, a Comparative Method in Legal
Philosophy has been applied, allowing Melkevik’s thought - albeit in a condensed form - to be assessed in
light of theorists such as Jiirgen Habermas and Ronald Dworkin. This combination of doctrinal,
hermeneutic, and comparative approaches provides a robust analytical and critical foundation for
understanding the role of the philosophy of law within the modern legal project.

Results and Discussions

The present study evaluates the role of the philosophy of law within the framework of the modern legal
project. To examine this issue, Bjarne Melkevik highlights the historical conditions that have contributed
to distrust toward the philosophy of law. In particular, he emphasizes the divide between the theoretical and
practical dimensions in both philosophical and legal thought. In response to such critiques, Melkevik
advocates for a philosophy of law that revitalizes legal discourse, opening new perspectives for addressing
contemporary legal challenges. He views this achievement as the outcome of a productive dialogue between
law, philosophy, and other branches of legal sciences, one that relies on critical, intersubjective reasoning
rather than positivist reductionism or prescriptive metaphysics. Analysis of Melkevik’s works in this study
shows that legal reasoning serves as the central link between philosophy and law in his thought. In other
words, the proper application of philosophy in law functions as a guiding framework that structures legal
principles and arguments while remaining accountable to institutional realities and the demands of
democratic discourse. To illustrate this role, Melkevik emphasizes philosophy’s guiding capacity within
the legal project and the cultural context of a legal system, which determines its openness to philosophical
influence. This guidance is deliberative rather than prescriptive, requiring the testing of reasons across
scholarly and public forums to establish what counts as a sound argument in practice. Another key concept
in Melkevik’s thought is the public sphere, which he examines in relation to the connection between
philosophy and law. In democratic societies, law is not only shaped through legislative processes and
judicial decisions but is also scrutinized within public discourse. Within this framework, the philosophy of
law plays a fundamental role in shaping perceptions and debates in the public domain, privileging
communicative rationality and co-authorship of norms. In this way, it provides a critical and reasoned
foundation for legal engagement in the public sphere and treats courts not as ultimate arbiters of ethical
meaning but as interlocutors within the processes of argumentation and democratic adjudication. Finally,
the relationship between philosophy and law - particularly the balance between its theoretical and practical
dimensions - is reinforced through the teaching of the philosophy of law in law schools. Melkevik strongly
advocates for integrating this philosophy into legal curricula, arguing that its capacity to guide the modern
legal project depends on proper instruction. He contends that students can only fully understand the broader
societal role of law through a thorough comprehension of the philosophy of law. From a pedagogical
perspective, familiarizing students with what law provides for society is achieved through the study of legal
philosophy, which cultivates public reasoning, sensitivity to the cultural dimensions of legality and
legitimacy, and the development of argumentative judgment oriented toward democratic deliberation and
the health of the legal order. From an educational perspective, students' familiarity with what law provides
for society comes from learning the philosophy of law.

Conclusion

The philosophy of law, as articulated by thinkers such as Bjarne Melkevik, can offer meaningful responses
to the critiques that have been raised against it. Moreover, adopting such a philosophical perspective
contributes to a renewed understanding of the concept of law, strengthening the modern legal project in its
confrontation with the challenges of today’s legal systems. Through this lens, the philosophy of law
becomes a living force in rethinking the rational foundations of law. This philosophy serves both as a
safeguard for rights and as an instrument for achieving a democratic conception of law. Accordingly,
through the teaching of such a philosophy of law, one can answer the question of why it should be studied
in the light of thinkers such as Bjarne Melkevik.

KeyWords: Philosophy of Law, Reading and Teaching of the Philosophy of Law, Modern Legal Project,
Public Discourse and Public Space, Bjarne Melkevik’s Philosophical Reflection on Law.
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Orginal Article

The Right of Residence of a Divorcee in Legal Systems of Iran, Iraq
and Algeria

Mina Salempour!®, Mohammad Roshan?

Highlights
e This study examines the right of divorced women to residence in Iran, Iraq, and Algeria.
e [ranian law only allows residence during the ‘iddah’ period and lacks enforcement, while Iraqi and
Algerian laws provide effective protections for women with custody.
e The study emphasizes the need for independent regulations in Iran to guarantee residence rights
for custodial divorced women and to support women’s dignity and family.

ABSTRACT

Introduction

Marriage is divinely ordained as a sacred bond between a man and a woman for the establishment of a
stable family. Nevertheless, the stability of the family may be threatened by challenges that affect the
continuity of love or marital relations. Although divorce is generally disfavored, it is permitted as a last
resort to end an unsuccessful marital relationship. Divorce does not always align with the objectives of
Islamic law, nor is it always accompanied by the full payment of the wife’s rights. It is common for men to
issue divorce without legitimate cause, resulting in significant social issues, including homelessness for
divorced women and their children. Provision of housing for divorced women and their children under
custody has largely been neglected in legislation, despite the fact that the right to housing is a fundamental
and essential right closely linked to a woman’s dignity, personality, and status, which Islamic law strongly
recommends. The rising rate of divorce and the displacement of numerous women with their children
necessitate a legal review and the enactment of precise protective regulations. The approval of the
protection rights of the divorced wife also has a preventive role in divorce and ultimately leads to a decrease
in the number of divorces because if the man knows that the divorced woman is under the protection of the
law and that in the event of a divorce without a valid reason, he will be obliged to provide her house, he
will make a decision with reflection and foresight.This study seeks to answer the question: Is the right to
housing for divorced women, based on Quranic verses, Hadiths, and rational arguments, recognizable under
Iranian law? To address this question, the concept of housing (Sakani), the conditions for entitlement, and
instances of non-entitlement were examined in the legal systems of Iran, Iraq and Algeria. The primary
objective of this research is a comparative examination of the right to housing for divorced women in the
legal systems of Iraq and Algeria with that of Iran, aiming to propose protective measures to prevent
homelessness resulting from unjustified divorces in Iran. Iraq and Algeria were selected because their legal
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frameworks, like Iran’s, are derived from Islamic law and share common jurisprudential foundations.
However, both countries have specific protective mechanisms regarding the housing rights of divorced
women, which can provide a basis for comparison and potential solutions for Iranian law. The Iraqi
legislature, in the 1983 Right to Residence Law, has provided for the right of a divorced woman to reside
for three years under certain conditions and the Algerian Family Law, amended in 2005, has also provided
for the right of a divorced woman who has custody of children to claim housing or receive rent. Such
provisions aim to reduce the harms and suffering caused by unjust divorce.

Methods

This study is analytical and comparative in nature. Data were collected from legal sources, including the
Iranian Civil Code and the Family Protection Law, as well as jurisprudential sources, Quranic verses, and
authentic Hadiths. In the comparative section, the 1983 Iraqi Housing Rights Law and the 2005 amended
Algerian Family Law were analyzed. Data were examined through content and comparative analysis to
identify the strengths and weaknesses of Iranian law. The research considers legal, social, and human
dimensions, allowing an evaluation of the effectiveness of legislation and its alignment with principles of
justice and human dignity.

Results and Discussions

Analysis of Iranian laws reveals that legal protection of divorced women’s housing rights is limited and
insufficient. Article 38 of the Family Protection Law and related provisions grant the right to housing only
under specific conditions and time constraints, without effective enforcement mechanisms. Custodial
divorced women, responsible for their children, face serious economic and housing challenges in the
absence of practical enforcement measures. In Iraq, under the 1983 Housing Rights Law, a divorced woman
may reside in the marital home for up to three years. This legal protection ensures women’s dignity,
economic security, and prevents psychological harm. In Algeria, the 2005 amended Family Law guarantees
the right to housing or rental payment for custodial divorced women. These laws not only support women
but also serve as a deterrent against misuse of child custody rights by spouses. It is recommended that
legislators, drawing on jurisprudential principles and experiences from other legal systems, enact clear and
independent regulations regarding the housing rights of divorced women, particularly those with child
custody, and recognize it as a right distinct from child support. Effective enforcement mechanisms should
also be established to oblige the husband to provide housing or pay rent, thereby preserving the woman’s
dignity and ensuring the children’s rights are adequately protected.

Conclusion

The study concludes that Iranian laws regarding the housing rights of divorced women, particularly
custodial divorced women, require serious reform and effective enforcement mechanisms. The experiences
of Iraq and Algeria demonstrate that legal recognition of housing rights and their enforcement have
significant positive effects in supporting women and children. Legislators, taking into account custody
status, the husband’s financial capacity, and the divorced woman’s dignity, can draft efficient laws to secure
family well-being, children’s welfare, and social justice.

KeyWords: The Right of Residence of a Divorcee, Custodial Divorcee, Iraqi Legal System, Algerian Legal
System.
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Orginal Article

The Role of Public Law Legal Entities in the Criminal Process: from
Passive to Active Actors

Jafar Koosha', Akbar Khodabandehlo®

Highlights
e  Public law legal entities have the position of plaintiff in criminal proceedings.
e  Public law legal entities have the duties of a plaintiff, such as the obligation to pay litigation costs.
e Public law legal entities have the rights of a plaintiff, including the right to claim damages and the
right to appeal to decisions.

ABSTRACT

Introduction

Legal entities are generally divided into private law legal entities and public law legal entities, and there
are differences between them, including the difference in goals, which include the fact that private law
legal entities are formed to secure the interests of a limited number of individuals, while public law legal
entities are formed to protect and secure public and general interests and meet the needs of the people.
One of the issues raised regarding public law legal entities is the legal position of these persons in cases
where a crime is committed against them. Regarding cases where a crime is committed against a public
law legal entity, two cases may arise. The first case is where direct damage has been caused to the public
law legal entity, such as property belonging to the said person being stolen or destroyed. The second case
is related to the place where the crime is committed against the subjects whose protection and provision
are among the duties of the legal entity, for example, protecting the environment is one of the duties of
the Environmental Protection Agency. If a crime such as environmental pollution is committed, this
crime has been committed against an issue that the Environmental Protection Agency is responsible for
protecting.

Methods

In this article, using a descriptive-analytical method, while examining Acts, regulations, legal opinions, and
judicial practice, we seek to answer these questions: What is the position of public law legal entities in
cases where a crime is committed against them? Do they have the position of declaring a crime or do they
have the position of plaintiff? What are the effects of each of the positions? And specifically, we seek to
answer the question: Do public law legal entities have the right to declare forgiveness for crimes committed
against them? Accordingly, we will first examine the legal position of public law legal entities in crimes
committed against them, and then we will examine the effects of each position.
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Results and Discussions

In cases where a crime committed against a public law legal entity has caused direct harm to the public law
legal entity, there is no doubt that these persons are considered plaintiffs in terms of causing direct harm to
them. Where a crime is committed against objects whose protection are among the duties of the legal entity,
there is doubt that the public law legal entity is considered plaintiff. In this case, it should be stated that
public law legal entities are providers of public services, and these services are provided to meet the needs
and provide public benefits, and accordingly, some crimes may occur that disrupt the process of providing
services. Accordingly, crimes against the duties of public law legal entities are among the crimes whose
victims are members of society, and it cannot be said that these crimes do not have victims, but rather these
crimes are among the crimes without direct victims, and since all members of society are considered
victims, the public law legal entity, which has the duty to protect and provide that object, is considered
plaintiff on behalf of members of society and proceeds to pursue a criminal case as plaintiff. In Some Acts
explicitly refer to the plaintiffs being public law legal entities, such as Articles 36 and 37 of the Central
Bank Act and Note 4 of Article 1 of the Unorganized Monetary Market Regulation Act regarding the
Central Bank being considered as plaintiffs, which in these Acts stipulate that public law legal entities are
considered as plaintiffs. In some acts, the legislator, in addition to considering legal entities under public
law as plaintiffs, has considered the officers of that legal entity as bailiffs. For example, in Note 2 of section
11 of the Clean Air Law, the Environmental Protection Organization is considered a plaintiff, and Note 1
of Article 32 of the aforementioned law considers the officers of the organization as bailiffs. Considering
that the legislator has explicitly referred to legal entities as plaintiff in some specific laws or has specified
matters such as exemption from paying court fees, which are considered to be the rights of the plaintiff, it
seems that by clarifying the scope of these cases, public law legal entities can be considered as plaintiff in
the criminal trial process. Therefore, public law legal entities are considered plaintiffs in the criminal
proceedings. Given that public law legal entities are considered plaintiff, they have the rights and duties of
a plaintiff in the criminal proceedings. Among the duties of public law legal entities in the criminal
proceedings as plaintiff is the need to pay the cost of Proceedings, which in the current laws, the principle
is that these persons must pay the cost of Proceedings, unless the legislator has made an exception. Given
that these persons are considered plaintiff, the decisions issued by the prosecutor's office and criminal courts
must be communicated to them and they have the right to object to the decisions. These individuals have
the right to present evidence to prove the subject of their complaint. public law legal entities expected to
secure the interests they are responsible for securing and protecting, and in the event of full exercise of the
relevant rights, they can declare a voluntary dismissal of the complaint submitted, and they can even waive
filing of a complaint in the event of full exercise of the rights before filing a complaint, and in the event of
unforgivable crimes, while declaring the occurrence of a crime, they can waive the filing of a criminal case
as a plaintiff.

Conclusion

In Iranian law, considering the Acts that refer to public law legal entities as plaintiffs and considering the
existential philosophy of these entities, which is to provide public service, it can be assumed that public
law legal entities have the position of plaintiff. they have the rights of plaintiffs, such as the right to
complain, the right to present evidence, and the right to object to judicial decisions. In the event that the
interests and rights of the public law legal entity are fully satisfied, these individuals have the right to
declare a waiver of the criminal complaint.

KeyWords: Public Law Legal Entities, Plaintiff, Declarant, Rights, Duties
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Highlights
e Judicial intervention in private contracts is accepted in modern legal systems based on emerging
principles such as good faith.
e  This intervention is carried out through methods such as interpretation, modification, and completion.
e  The Iranian legislator should explicitly define the limits and methods of this authority by reforming
general laws.

ABSTRACT

Introduction

Contract law fundamentally struggles with defining the extent of parties' free will and the permissible limits
of external intervention, particularly by judges, In private agreements. In traditional legal systems, such as
Iran's, the principle of autonomy of will is a core tenet, leading to skepticism about the feasibility of judicial
intervention in private contracts. This skepticism Is rooted in the belief that freely negotiated contracts are
the fairest mechanism for performance, and judicial interference undermines individual liberty and
autonomy in transactions, and causes uncertainty in the results of transactions. This has led to conflicting
judicial practices in the Iranian legal system. Conversely, modern legal systems have moderated the
principle of autonomy of will by embracing emerging principles like the principle of good faith, the
principle of economic efficiency, and the reliance theory. These principles have paved the way for granting
judges broader authority to intervene, resolve contractual disputes, and ensure contractual justice and
fairness. The present research addresses this critical Issue by exploring the following central questions: 1.
What are the legal foundations for judges' intervention in private contracts across different legal systems?
2. What are the specific methods and procedures through which judges exercise this right? 3. What are the
standardized frameworks and limits necessary to prevent arbitrary judicial discretion and its resulting
adverse outcomes? The primary objective Is to conduct a comparative study to analyze these principles and
methods, and subsequently propose specific legal reforms for the Iranian system. The main goal is to
conduct a comparative study to analyze these principles and methods and then present reform proposals for
the Iranian legal system in order to free judges from doubt and ensure contractual justice by clearly
determining the criteria and methods of judicial intervention.
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Methods

This research employs a descriptive, analytical, and comparative approach to investigate the foundations, methods,
and limits of judges' intervention in private contracts. The study Involves a comparative analysis of the Iranian
legal system and several modern legal systems, notably the laws of France, Germany, the United States (UCC),
and England, alongside relevant international instruments such as the Convention on the International Sale of
Goods (CISG) and the Principles of European Contract Law (PECL). Data collection was performed through
library research, focusing on primary legal sources including domestic and foreign statutes, judicial precedents,
and scholarly legal doctrine (books and specialized articles). The analytical phase begins with a critical review of
the emerging principles justifying intervention (good faith, economic efficiency, and reliance) and assessing their
current status In Iranian law. Subsequently, the practical methods of judicial intervention—including judicial
modification, contract interpretation, contract completion, and contract revision—are examined and compared
with Iranian legal practice, paying particular attention to the 2016 French Civil Code reforms. Finally, based on
the comparative findings, essential frameworks for standardizing judicial intervention, such as adherence to
principles of fair trial and establishing imperative rules, are developed to inform the reform recommendations.

Results and Discussions

The comparative study confirms that in modern legal systems, the authority for judicial intervention is firmly
established, based on emerging principles. The principle of good faith has been extended even to the negotiation
stage, the principle of economic efficiency sometimes prioritizes damage compensation over specific
performance, and the reliance theory validates legitimate expectations as a basis for contractual obligation. In
contrast, [ranian law has not formally recognized these as general contractual rules, though they are implicitly
present in certain specialized statutes (e.g., Commercial Contracts Bill, E-Commerce Law) or in judicial practice
through recourse to customary practice and religious principles. The research's findings regarding the methods
of judicial intervention reveal four core mechanisms employed by judges to achieve contractual fairness: 1)
Judicial Modification (Adjustment): This method involves adjusting obligations in the event of unforeseen
circumstances (e.g., Article 1195 of the reformed French Civil Code), In dealings involving contracts lacking
bargaining power (e.g., unfair or unconscionable clauses), and through the modification of liquidated damages
or the granting of reasonable grace periods to the distressed debtor. French law explicitly grants judges the
authority to modify contracts due to unforeseen difficulties. In Iranian law, explicit rules are absent, and reliance
on Osr-o-Haraj (hardship) or Implied terms remains contentious. 2) Contract Interpretation: Aims at discerning
the parties' common intention, interpretation is standardized in modern systems (e.g., Articles 1188 to 1194 of
the French Civil Code) with explicit rules such as interpretation in favor of the debtor or the weaker party in
adhesion contracts. In Iranian law, interpretation adheres to the theory of subjective will, but clear, codified rules
are lacking in the Civil Code, relying heavily on judicial precedent and Islamic jurisprudence. 3) Contract
Completion (Filling Gaps): When a contract is incomplete, judges introduce implied terms to ensure its
enforceability. Modern systems standardize completion using law, custom, and the principle of good faith with
specific guidelines (e.g., Article 1167 of the French Civil Code). In Iranian law, completion is achieved through
reference to the parties’ implied will, custom, and supplementary rules. 4) Contract Revision
(Correction/Amendment): Distinct from modification (adjustment for Imbalance) and completion (filling gaps),
revision involves changing a sound contract for better execution due to unexpected conditions (e.g., technological
advances). This concept is not clearly differentiated from modification/completion in Iranian legal literature.
Crucially, the study concludes that granting these powers without defined limits leads to arbitrary and undesirable
outcomes. Therefore, the scope of judicial Intervention must be explicitly prescribed, in addition to identifying
these powers. This framework necessitates adherence to principles of fair trial (impartiality, procedural equality,
right to defense), prioritizing the principle of contractual stability, and interpreting terms in light of the entire
contract. Furthermore, the development of protective statutes, standard contracts, and standard clauses is essential
to provide judges with objective tools for applying relative concepts like good faith.

Conclusion

Judicial intervention in private contracts is an indispensable requirement for realizing contractual justice In
modern legal systems. In the Iranian legal system, despite the absence of explicit recognition of emerging
principles (good faith, economic efficiency, reliance) and intervention methods (modification, completion,
interpretation, and revision) as general contractual rules, It is recommended to undertake legislative reform.
This should explicitly codify these principles and methods, drawing inspiration from leading systems like the
French 2016 reform. Specific legal remedies (e.g., rescission and compensation for breaches of good faith)
should also be defined for each principle. The exercise of these powers must be strictly confined by an
imperative framework, including mandatory compliance with fair trial principles and the use of standardized
instruments, to prevent personal bias, alleviate judicial doubt, and maintain transactional stability and trust.

KeyWords: Judges, Private Contracts, Authority to Intervene, Legal Principles, Contractual Justice.
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Orginal Article
The Validity of Transaction by Conduct in High-Value Sale

Seyyed Mahdi Dadmarzi!, Amirreza Karimi Suq?

Highlights

e Affirming the validity of transactions by conduct in high-value sales is inferred in Iranian Civil
Law from the apparent meaning and generality of Article 339 of the Civil Code.

e However, this interpretation seems inaccurate in light of the philosophy of jurisprudence, the
logical interpretation of the law, and the significant role of Sharia and custom in shaping
transactional concepts and titles.

e Referring to these sources as the foundations of Iran’s current legal system reveals that mere
conduct is insufficient in high-value sales; instead, the parties must make an offer and acceptance
which explicitly indicates the intention of sale so that transactions by conduct get legal validation.

ABSTRACT

Introduction

Within the Iranian Civil Law framework, despite several jurisprudential theories concerning the validity of
transactions through conduct (Mu'atat), their validity in contracts, including sales, is implicitly grounded
upon Articles 191 and 193 and explicitly affirmed in Article 339. The legislator has expressly excluded this
general rule only in two instances: marriage and, according to some interpretations, the contract of
endowment. Nevertheless, in some cases, including high-value transactions, it needs to be examined
whether the adequacy of mere conduct for contract formation is sufficient or not. What emerges from the
appearance of Article 339 is that, after mutual agreement between the seller and the buyer in respect of the
object of the bargain and its price, the sale is concluded by offer and acceptance “literally” or by exchange
“by conduct.” Thus, the sale contract will be concluded and creates ownership, which is one of its effects.
At first, this interpretation seems correct, and the absoluteness of Article 339 indicates so. However, in this
article, by a profound analysis of sources of Iranian laws, jurisprudence and its philosophy, the important
role of custom in shaping and correcting transactions by conduct, rational basis, and Sharia, alongside the
denial of the aforementioned wrong interpretation, the necessity of using a declarative act, more than mere
conduct, which explicitly indicates the intention of a sale, will be demonstrated.

Methods

This article seeks to prove its subject by adopting a descriptive-analytical approach and using library
resources. In the jurisprudential section, the opinions of Islamic jurists from various schools of thought
were interpreted and explained, and by reflecting on the philosophy of jurisprudence and Sharia, the nature
of contracts and transactions as a customary nature was analyzed and examined. In the legal section, the
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opinions of scholars and legal doctrines were used to explain and interpret the status of transactions and the
creation of a contract. Finally, by using both of the mentioned sources, besides the other reasons and
explanations, the subject of research and the proposal of the writers for amending the incomplete article of
the Civil Law have been brought up.

Results and Discussions

What emerged from the appearance of Article 339 of the Civil Code was the validity of the occurrence of
high-value sales with transactions, and on the surface, it seemed that the legislator considered both low-
value and high-value sales to be the same and did not distinguish between them. What makes it important
to reflect on and doubt such an incomplete interpretation of the article of the Civil Law is the country's
indigenous legal system's adherence to the stages of legitimizing legal relationships, such as sales that are
made by custom; so that, in addition to the legislative validity, it is necessary that they also have the required
jurisprudential validation. Accordingly, if a custom does not consider and does not apply the mere
transactions for the transfer of high-value objects, basically, the aforementioned issue does not enter the
legislative validation process and cannot have legal effect as a sale. Accordingly, even if the high-value
sale contract parties want to create a sale from their own accord based on the contract freedom principle,
contrary to the current custom and wise basis regarding sales, the circle of effectiveness of such a
transaction will never be legally recognized. To realize the transactional title of sale and its validity over
customary and religious sales in the causative stages, some conditions must exist so that both make a
customarily and religiously effective sale. Such a sale is the origin of the effect and also brings about
ownership and possession for the contract parties in the legal and religious sphere; because the creation is
an act of actor and the realization of the sale outside is a causative act, even if in this causative act, the
active creation of the persons is involved and the will of the creation is necessary for the purpose of forming
sale contract, but this causative act is not only dependent on the will of the person or individuals and if
custom and wisedom basis have other extra conditions for the realization of that contractual title and those
conditions are not observed in the active creation of the persons, custom and wisedom basis will deprive
that contractual title and that will not be accepted as a sale that they thought they are trying to conclude.
The circumstances are also valid in the high-value sale and can even be considered valid in other onerous
transactions, such as exchange, loan, and lease, and other contracts where the value of the consideration is
also significant and high. Therefore, the mere agreement of individuals, without the existence of a
customary validity based on which the high-value sale of a contract, or any other transactional title, has
acquired validity and identity, the actor’s creation of that transactional title cannot be the complete cause
of its formation. And finally, one must also be aware of the role and importance of the custom during
transactions. The custom and wisdom basis in the forming of a transaction prefer caution, and based on the
discussed points, jurists such as Sheikh Ansari had appropriately issued a fatwa on the necessity of
pronouncing the words in a high-value sale for preventing any doubt about the correctness of such contracts.

Conclusion

Considering what has been discussed, Article 339 can be deemed to be exclusive of high-value sales and
high-value transactions of a contract, and its scope can be accepted in matters that are not onerous and very
valuable. Therefore, in order to create legal and effective ownership and possession in the sphere of law,
custom, and Sharia, the parties must use a clear statement beyond mere compliance and including explicit
expressions to declare their intention in order to prevent any other interpretation and dispute. The authors
propose to amend Article 339 of the Civil Law as follows: " after mutual agreement between the seller and
the buyer in respect of the object of the bargain and its price, the sale is concluded by offer and acceptance.
The rule in transactions which subject matter is highly valuable is that the sale is concluded with a statement
that clearly and explicitly indicates the intention to sell."

KeyWords: High-Value Sale, Transaction by Conduct, Sale Forming, Sale Causative.
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A Reflection on the Conflict of Rules Regulating Petrochemical
Products Market
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Highlights
e Exchanges are considered organized markets, and trading of commodities outside the framework
of an exchange is called an unorganized market.
e The regulations imposed by the Market Regulation Working Group regarding supply and pricing
conflict with the rules of the organized market.
e Government interference in the process of offering petrochemical products on the stock exchange
is contrary to the general principles governing organized markets.

ABSTRACT

Introduction

Commodity exchange market is an organized and self-regulating market in which the sale and purchase
of commodities take place based on predetermined rules. The regulation of organized market for
commodities and its actors has special requirements, the lack of attention to which may distort its
functioning and effective role in the country's economy. In order to meet these requirements, it is
necessary for the market to have the power of self-regulation so that its managers can ensure the health
of the market by imposing special regulations. In recent years, the supply and pricing of some
commodities, such as petrochemical products, have been subject to regulatory intervention by entities
outside the organized market of petrochemical products due to the existence of economic sanctions and
restrictions on the supply of raw materials. Such an intervention has made serious challenges to the
proper functioning of this market. In general, regulatory intervention poses this serious risk that the rules
imposed by external entities may not be in line with the specific requirements of the market, and this
raises the question of whether the rules currently imposed by the Working Group on the Market
Regulation (MRWG) are in line with the specific rules of the organized commodity market? another
question that has to be answered is that if there is any conflict/s, are there any solution/s that can be
proposed for removing the conflicting situation/s? The present study seeks to achieve these goals by
identifying the authorities active in the field of regulating the petrochemical products market and
explaining their legal status, as well as determining to what extent the rules established by the
aforementioned authorities conflict with each other and what solution or solutions can be considered to
overcome the conflicting condition/s.
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Methods
To achieve the mentioned goals, this research will try to criticize and evaluate the regulations imposed on
the organized market for petrochemical products relying on existing library resources.

Results and Discussions

The findings of this research indicate that some of the rules imposed by the Working Group on the Market
Regulation regarding the minimum offering, price determination, and information disclosure in the three
stages of pre-offering, offering, and settlement of funds in the Commodity and Energy Exchanges are in
conflict with the provisions contained in the relevant guidelines on the mentioned exchanges. In order to
save the legal status of the fundamental principles governing commodity exchanges, including free
competition, transparency, non-monopoly, etc., it is necessary to resolve the conflict in favor of the main
rules governing the aforementioned exchanges, because the conflicting rules in the Market Regulation
Directive, as described in this research, are explicitly contrary to Article 36, Clause C of the Permanent
Rules Act and Articles 17 and 18 of the Law on the Development of New Financial Instruments and
Institutions. Therefore, the aforementioned conflicting regulations have no validity against the laws enacted
by the Parliament. On the other hand, based on Sub-section 2, Clause "T" of the Decision of Presidential
Special Representatives on Designating Members of the Specialized Working Groups of the Targeted
Subsidies Department and their Detailed Duties, the Working Group on the Market Regulation and the
Petrochemical Specialized Committee do not have the authority to determine prices or minimum offering
or require disclosure of information without complying with the rules governing commodity exchanges. It
is worth noting that, contrary to what was stated above, the competent authorities of commodity exchanges
in practice comply with the provisions of the Market Regulation Directive in order to resolve the conflict.
This practical solution of the said authorities does not mean that the conflicting rules in the Market
Regulation Directive have legality, and the admission of the provisions of the Directive in question by the
aforementioned authorities to the detriment of the specific rules governing commodity exchanges will
gradually weaken the legal status of commodity exchanges and their fundamental principles. Although the
government (i.e. Ministry of Industry, Mine and Trade- Market Regulation Working Group) has assumed
legislative power for itself by invoking the sanctions imposed on the country and intervenes to regulate the
market by announcing base price or minimum offering and other interventions in the organized market of
petrochemical products, as mentioned above, the Working Group on the Market Regulation and the
Petrochemical Specialized Committee have no authority to make regulations in this field, and their authority
is limited to coordinating and supervising the determination of tariffs and pricing. Furthermore, should the
sanctions require the government to provide the petrochemicals with subsidized raw materials and
feedstocks in order to manage the domestic market, and in return, the government expects that the prices
of products be determined by the order of the Working Group on the Market Regulation, it is suggested that
the supply of petrochemical products or other specific products affected by the sanctions be managed
outside the organized commodity market, so that the special rules governing organized commodity markets
do not limit the government's authority to manage the market of these products.

Conclusion

The offering of petrochemical products on the commodity exchange and government intervention in their
supply and sale processes contradict the function, nature, and essence of the organized markets and the
general principles governing them. In practice, as mentioned, such a strategy will weaken in long term the
position of the commodity exchange in the country. Therefore, as a practical solution to overcome the
aforementioned situation, it is suggested that any stakeholder in the commodity exchanges can pursue the
annulment of these conflicting regulations by filing a complaint to the Administrative Court of Justice.

KeyWords: Organized Market for Commodity, Capital Market, Working Group on the Market Regulation,
Self-regulating Body, Conflicting Rules.
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Orginal Article

The Necessity of Announcing the Revocation of a
Contract to the Other Party

Hossein Mokhtari! ®, Mahmood Yousef-vand?, Sayyed Ali Pakzadian®

Highlights
e In most Iranian courts, notifying the other party of contract rescind (termination) is considered a
condition for the effects of termination.
e  Failure to inform the other party of the termination of the contract in many cases causes damage
to him.
e  Jurisprudential rules such as the rule of no harm and negation of system disruption, and the
principle of good faith can support this approach.

ABSTRACT

Introduction

The right to rescind a contract (termination) is a well-established and widely recognized right in Iranian
civil law, arising either from statutory provisions or through stipulations agreed upon by the contracting
parties. With the expansion of modern trade and the increasing complexity of contractual relationships, the
question of how and under what conditions this right may be exercised has gained renewed importance.
The central question of this research is whether the exercise of the right of rescission (termination) without
notifying the other party is valid and effective in Islamic jurisprudence and Iranian law, or whether such
notification constitutes a necessary condition for its legal effect. Although Article 449 of the Iranian Civil
Code provides that “termination is effected by any expression or act indicating such intention,” judicial
practice has, in numerous cases, regarded rescission without notice as legally ineffective. From the
perspective of legal scholars and jurists, two different approaches are identifiable: one emphasizing the
sufficiency of the rescinding party’s unilateral intention, and the other insisting on the necessity of
informing the counterparty to ensure the enforceability of the termination. The purpose of this study is to
analyze these two approaches and to establish a coherent jurisprudential and legal foundation for the
obligation to notify the other party of termination, as well as to determine the legal consequences of failing
to do so.

Methods
This study employs a descriptive—analytical method. First, the conceptual foundations and legal
characteristics of termination were examined through the analysis of jurisprudential sources, relevant
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articles of the Iranian Civil Code, and the opinions of jurists and legal scholars. Subsequently, the study
reviewed judicial precedents and decisions of Iranian courts, particularly the rulings of the Supreme Court
and advisory opinions issued by the Legal Department of the Judiciary. In the next stage, several
jurisprudential maxims and legal principles were evaluated as potential theoretical bases for the obligation
to notify, including the rules of La Darar (No Harm), Naft al-‘Usr wa al-Haraj (No Hardship), Daman al-
Ghurir (Liability for Deception), NafT Ikhtilal al-Nizam (No Disruption of Order), as well as the principles
of Public Order and Good Faith. Finally, the data were analyzed through logical interpretation and deductive
reasoning within the framework of Iranian private law.

Results and discussion

The findings show that, while Iranian law does not explicitly stipulate notification as a condition for the
validity of rescission, judicial interpretation has effectively treated it as such for practical and equitable
reasons. Numerous court rulings—including the Supreme Court’s binding decision of 2008—have held that
notification to the counterparty is essential for the termination to produce legal effects. The study of the
opinions of the General Legal Department of the Judiciary also confirms this perception. Advisory opinion
No. 1870/96/7 (dated November 6, 2017) issued by the Legal Department of the Judiciary confirmed that
although termination becomes effective upon declaration, notification to the other party is necessary to
prevent adverse consequences. From a jurisprudential standpoint, several Islamic legal principles justify
this requirement. The Rule of No Harm (La Darar) prohibits any act or omission causing harm to another;
thus, the silence of the rescinding party, leading to damage for the other contracting party or third persons,
is inconsistent with this rule. The Rule of No Hardship (Naft al-‘Usr wa al-Haraj) also applies whenever
failure to notify results in unbearable hardship, making the duty of notification a means of relieving such
hardship. Under the Rule of Liability for Deception (Daman al-Ghuriir), any person whose behavior
deceives another and causes harm must compensate the injured party; therefore, a party who terminates
without notice may be liable for the losses of others who reasonably relied on the appearance of validity.
In addition, the Rule of No Disruption of Order (Naft Ikhtilal al-Nizam) implies that no conduct should
disturb social and economic order. Failing to notify the other party can lead to void or unauthorized
transactions (so-called Fuduli contracts), multiple lawsuits, and general instability in market confidence.
The Principle of Public Order likewise requires the maintenance of stability and predictability in contractual
relations and thus mandates notification as a necessary element of effective termination. Finally, the
Principle of Good Faith obliges parties to act honestly and fairly, which entails the duty to inform the other
side when terminating a contract, in order to prevent unnecessary loss or deception. Therefore, although
termination technically occurs through a unilateral act of will, its legal enforceability and evidentiary
reliability depend on notifying the counterparty. Without such notification, the rescission remains
incomplete and unenforceable against others, and the rescinding party may bear civil liability for the
damages caused to the other party or bona fide third persons.

Conclusion

This research concludes that notifying the counterparty of termination is not a condition of validity, but it
is a condition of enforceability and reliance. Hidden or uncommunicated termination, although valid in
form, is ineffective in substance due to its harmful economic and social consequences. Jurisprudential
maxims and legal principles, all support the necessity of such notification and judicial practice has also
been established along this line. Accordingly, it is recommended that the Iranian Civil Code, particularly
Article 449, be amended and expressly recognize notification as a requirement for the enforceability of
termination in order to prevent the emergence of judicial disputes, an increase in lawsuits and damages
resulting from hidden termination. This reform would enhance legal certainty, protect third-party reliance,
and strengthen the principles of contractual justice and public order within the Iranian legal system.

KeyWords: Termination, Announcing Termination, Party to the Contract.
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Orginal Article

A Critical Approach to the Criteria Justifying the Right to be
Wrong with an Emphasis on the Analytical Foundations of the
Philosophy of Right

Mahdi Zare'!®, Hamed Nikoonahad?

Highlights
e  Most scholars have relied on two theories of choice and utility to analyze the concept of right,
each of which faces serious challenges in the conceptual analysis of "right."
e The foundations of the schools of utility and will are not solid in the analysis of right over wrong.
e The idea of the right to be wrong cannot find a justified place as a "right" in the contemporary
human rights system due to the lack of a justifying theory.

ABSTRACT

Introduction

This study adopts a critical-analytical approach to examine one of the most controversial issues in the
philosophy of right and contemporary human-rights theory—namely, the possibility and justification of the
so-called “right to do/be wrong.” This notion refers to an individual’s entitlement to engage in actions that
may be regarded as morally or socially wrong, while the legal or political system nonetheless refrains from
prohibiting or punishing them. The main research question is whether legal justification processes in
modern human rights are capable of justifying this right?

Methods

The article begins by tracing the historical and philosophical roots of the concept of right. Prior to the
Renaissance, rights were defined through an inseparable connection with moral norms, and the legitimacy
of law was contingent on its conformity with ethical criteria. After the Renaissance, however, the
conceptual distinction between being right and having a right emerged, Accordingly, the possibility of
enacting laws arose that, although not morally justified, were considered rights based on the will of the
legislator or the public interest. From this development, the idea of “right to do wrong”emerged. To analyze
this idea, reference has been made to the two fundamental schools of philosophy of law - utilitarianism and
voluntarism - in order to establish a criterion for justifying the right to be imposed.

Results and Discussions
In the school of utilitarianism, the foundation of law is based on the principle of profit or the greatest public
happiness. From the perspective of Bentham and his followers, law and right are justified when they create
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the greatest benefit for the greatest number of people. However, the article shows that this approach fails
to explain right over wrong, because "profit" is a relative and individual concept and cannot be a
comprehensive basis for human rights. On the other hand, utilitarianism, by focusing excessively on
material pleasure, ignores spiritual and moral values such as altruism or sacrifice, and therefore does not
have the comprehensiveness necessary to justify this right. Voluntarism, rooted in Kantian moral
philosophy, conceives of rights as expressions of individual will and autonomy. Under this view, a person
holds a right only when able to exercise or waive it by choice. However, this theory also exhibits critical
deficiencies when used to justify the right to do wrong. It applies only to those capable of free will, whereas
children and the mentally incapacitated are also recognized as rights-bearers Furthermore, in cases such as
the right to life, which is obligatory, the concept of will cannot play an explanatory role. Therefore, both
schools of thought are weak in their theoretical and moral explanation of right over wrong. To further
evaluate these shortcomings, the paper turns to Western thinkers’ discussions of related themes—the
separation of law and morality, the state’s role in cultural formation, and civil disobedience. In the first
debate, the separation of law from morality is analyzed as the primary foundation for recognizing a right to
do wrong. Legal positivists such as Bentham, Austin, and Waldron argue that moral obligations cannot
serve as criteria for legislation. Law is formed solely on the basis of social contract and practical interests.
From this perspective, it is legally permissible for an individual to act in ways that morality deems wrong.
In contrast, philosophers such as Cicero, Augustine, Ripert, and Simmonds uphold an intrinsic link between
law and morality, insisting that “an unjust law is not law.” They warn that severing moral principles from
legal validity leads to the collapse of justice and human dignity. On this reading, lawmakers have no right
to enact rules contrary to moral fundamentals, and the acceptance of a right to do wrong effectively
dissolves the ethical boundaries essential to a just legal order. The second axis of discussion concerns the
role of the state in cultural formation. The first view, which emphasizes the neutrality of the state, believes
that the state should not interfere in cultural and moral affairs, because this leads to cultural tyranny and the
restriction of individual freedoms. This approach considers the right to be wrong as a natural consequence
of respect for human autonomy. In contrast, the second approach emphasizes the responsibility of the state
in the cultural guidance of society. Thinkers such as Plato, Hobbes, and, in certain respects, Adam Smith,
maintain that in order to preserve order, social cohesion, and public virtue, the state must exercise some
degree of cultural oversight. From this angle, absolute neutrality toward moral error fails to secure liberty
and instead erodes the ethical foundations of community life. The author concludes that the government,
as an institution arising from the public will, must play a guiding and cultural engineering role within the
framework of fixed moral principles and not allow the right to be wrong to lead to public obscenity.The
third issue examined is the relationship between the right to do wrong and civil disobedience. Civil
disobedience is defined as a conscious, non-violent breach of unjust laws. If a right to do wrong were
accepted, acts of civil disobedience might be interpreted as legitimate exercises of that right. Theorists such
as Ronald Dworkin view civil disobedience as a moral form of protest permissible when normal political
channels for reform have been exhausted. Critics, however, stress the ethical duty to obey the law, arguing
that political legitimacy requires universal compliance with enacted norms, even when they conflict with
individual conviction. Synthesizing these views, the paper concludes that civil disobedience can be morally
defensible only within a specific ethical framework that challenges injustice; it cannot be justified as an
unconditional manifestation of a right to do wrong.

Conclusion

In its final analysis, the article asserts that the existing philosophical foundations for legitimizing the “right
to do wrong” are conceptually and normatively fragile. Both the will-based and utility-based theories of
right suffer from analytical and moral deficiencies and thus fail to offer a persuasive basis for recognizing
such a right. Moreover, the persistent lack of consensus among western theorists on the interrelation of law
and morality, the cultural obligations of the state, and the limits of individual liberty underscores that the
right to do wrong has yet to secure a stable theoretical position within the corpus of human-rights thought.
In fact, accepting such a right without relying on a moral and rational basis causes a disconnect between
rights and justice and may lead to a decline in moral standards and social laxity. Finally, it is emphasized
that if the right to be wrong is to be accepted within the framework of human rights, new reasons and
foundations must be presented to justify it; foundations that can simultaneously balance individual freedom
and moral responsibility. Until such a foundation is formed, the "right to be wrong" cannot be recognized
as a legitimate and sustainable right in the contemporary human rights system.

KeyWords: Right, Right to be Wrong, Being Right, Having Right, Human Rights.
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Orginal Article

The Legal Framework for Compensation of Training Costs for
Football Players by Clubs: Training Compensation and Solidarity
Mechanism

Amirsaed Vakil! ®, Sepideh Ahmadianfard?, Alireza Rezakhani3

Highlights

e The frameworks of Training Compensation and the Solidarity Mechanism were established to
compensate clubs that train young players in international transfers.

e Training Compensation is only applicable to the transfer of players under the age of 23 between
different federations, whereas the Solidarity Mechanism applies irrespective of age and is
triggered by international transfers occurring before the expiration of the player's professional
contract.

e The primary objectives of these mechanisms are to protect clubs' investments in player
development and to foster a spirit of solidarity within professional football.

ABSTRACT

Introduction

The compensation system for football training costs is a crucial part of the professional football framework
and plays a significant role in the development of youth football. The origins of this system trace back to
the Bosman case ruled by the Court of Justice of the European Union(CJEU). Following this ruling, FIFA
and UEFA jointly designed regulations to compensate clubs for the costs of training young players, leading
to the creation of two frameworks: Training Compensation and the Solidarity Mechanism. The central
question of this article is: What is the nature and legal framework of Training Compensation and the
Solidarity Mechanism, and what objectives do they pursue? Given the legal challenges associated with
these frameworks and the lack of awareness among clubs about some of these challenges, the primary goal
of this article is to provide a comprehensive analysis of Training Compensation and the Solidarity
Mechanism, thereby enhancing public understanding and awareness of these systems.

Methods

The research method employed in this article is descriptive-analytical, and the data collection approach is
library-based. In the descriptive section, the fundamental concepts and legal foundations of Training
Compensation and the Solidarity Mechanism are elucidated, while the analytical section examines and

How to Cite: Vakil, Amirsaed, Ahmadianfard, Sepideh, Rezakhani, Alireza, "The Legal Framework for
Compensation of Training Costs for Football Players by Clubs: Training Compensation and Solidarity
Mechanism", Legal Research, Vol. 28, No. 112, 2025, pp:227-246.

DOI: https://doi.org/10.48308/j1r.2025.237327.2794 Received: 22/10/2024-Accepted: 09/03/2025

1. Assistant Professor, Faculty of Law & Political Sciences, University of Tehran, Tehran, Iran
Corresponding Author Email: vakil.a@ut.ac.ir

2. L.L.M Student, Faculty of Law & Political Sciences, University of Tehran, Tehran, Iran

3. L.L.M Student, Faculty of Law & Political Sciences, University of Tehran, Tehran, Iran

Copyright: © 2025 by the authors. Submitted for possible open access publication under the terms and conditions
BY of the Creative Commons Attribution (CC BY) license (https://creativecommons.org/licenses/by/4.0/).

227


https://doi.org/10.48308/jlr.2025.237327.2794
https://orcid.org/0000-0003-4557-1600

RULSCPNEP polil g Jligh (LS5l (350l sloanie Glyr ol sz lr

evaluates these concepts, revealing their interrelationships and distinctions. The article pays particular
attention to select jurisprudence from the Court of Arbitration for Sport (CAS) to provide a more in-depth
description and analysis of Training Compensation and the Solidarity Mechanism, as well as the practical
challenges involved in resolving related disputes.

Results and Discussions

The primary origins of the system for compensating football player training costs trace back to the Bosman
case before the Court of Justice of the European Union (CJEU). CJEU, in the Bosman case, obligated EU
member states to adhere to the right of freedom of movement for workers as outlined in Article 45 of the
Treaty on the Functioning of the European Union. Accordingly, football players must be free to transfer to
new teams, and compensation must be paid to training clubs for the costs of developing these players.
Ultimately, following tripartite negotiations among FIFA, UEFA, and the European Union, new provisions
were incorporated into the international transfer regulations. The revised and updated version of the
Regulations on the Status and Transfer of Players, promulgated in 2001, established the foundational legal
frameworks for both Training Compensation and the Solidarity Mechanism. Training Compensation was
proposed to maintain competitive balance among football clubs, enabling them to develop young players
while receiving fair compensation for their efforts. The international regulations governing Training
Compensation are detailed in Article 20 of the FIFA Regulations on the Status and Transfer of Players and
its Annex 4. Annex 4 outlines exceptions for FIFA members within the European Union and the European
Economic Area, reflecting aspects of EU law, including the principle of freedom of movement for workers.
These provisions apply exclusively to players transferred between associations that are members of the
European Union. Training Compensation is paid when a player is registered as a professional for the first
time before the age of 23 and signs a professional contract with a club, or when the player is transferred
from their training club or origin to another club before turning 23. According to Annex 4 of FIFA's transfer
regulations, the latter scenario must occur between two different associations. Based on Paragraph 2 of
Article 1 of FIFA's transfer regulations, each football federation is required to establish a system to reward
clubs that invest in the development of young players. According to Article 10 of FIFA's transfer
regulations, a loan transfer is classified as a transfer. Additionally, if the transfer is international, an
International Transfer Certificate (ITC) is required. Training Compensation is awarded to the training club
in the event of a player's transfer, whether temporary or permanent. If multiple clubs have contributed to a
player's training, the Training Compensation shall be distributed among them in proportion to the period of
training the player underwent at each club during his formative years. Furthermore, the right to claim
Training Compensation is extinguished in the following circumstances: if the training club unjustifiably
terminates the player's contract; if the player transfers to a club categorized by FIFA as a fourth-tier team;
or if the player attains amateur status. Under the Solidarity Mechanism, as outlined in Article 21, if a
professional football player is transferred to another club before the expiration of their contract, all clubs
that contributed to the player's development receive a proportionate share of the total transfer fee. Notably,
the Solidarity Mechanism applies exclusively to international transfers; Therefore, if a player is transferred
to a club that, along with the player's training club, is affiliated with the same national football federation,
the Solidarity Mechanism shall not be applied. However, some federations have incorporated this
mechanism into their national regulations. In the Solidarity Mechanism, transfers can occur at any age, and
compensation can be claimed if an international transfer takes place before the end of the player's
professional contract. Despite the established principles in the regulations governing Training
Compensation and the Solidarity Mechanism, their implementation faces similar challenges. Key issues
include disputes over the duration and costs of training periods.

Conclusion

Training Compensation and the Solidarity Mechanism incentivize clubs to invest in training young players
and receive remuneration for their efforts. The key distinction lies in their scope and purpose: Training
Compensation is subject to age limitations and is focused on reimbursing training costs, whereas the
Solidarity Mechanism has no age restrictions and pursues a broader objective of promoting solidarity within
the football community. In both frameworks, the nature of the transfer (permanent or loan) does not affect
the payment obligations.

KeyWords: Bosman Case, Training Compensation, Solidarity Mechanism, Court of Arbitration for Sport
(CAS), Regulations on the Status and Transfer of Players (RSTP).
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1. Al, Op. Cit., P 45.

2. FC Sion

3. Genoa Cricket & Football Club
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2018), P 1, para 2.

5. Sotir, Op. Cit., PP 3-4.

6. Ibid, P 8.

7. Ibid.

8, Panionios GSS FC v. Parand Clube, Arbitration CAS 2014/A/3620 (9 April 2013).
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19 Weger, Op.Cit., P 423; Subhan, Op. Cit., P 177.
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FIFA Commentary,Op. Cit., P 414.

3. Ibid.
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Human Rights Dimensions of Lethal Artificial Intelligence:
Meaningful Human Control as a Legal Necessity in the International
Human Rights System

Latifeh Hosseini! ©, Narges Sadat Hosseini’, Mohammadmahdi Hosseinmardi3

Highlights

e  The study shows that the removal or weakening of meaningful human control in lethal autonomous
systems directly threatens fundamental rights such as the right to life, human dignity, and
accountability, creating a significant gap in the human rights framework.

e Its main innovation lies in presenting a systematic legal framework that explains how the absence
of human control leads to specific human rights risks, filling gaps left by prior ethical and military-
focused literature.

e The findings emphasize the urgent need for binding international regulations and for integrating
transparency, oversight, and ethical review mechanisms into the development of lethal Al systems
to ensure compliance with states’ human rights obligations.

ABSTRACT

Introduction

In the past decade, the development of emerging technologies, especially in the field of artificial intelligence
(AD), has fundamentally transformed military and security decision-making. One of the most notable
manifestations of this transformation is the emergence of lethal autonomous weapon systems (LAWS) —
systems capable of identifying, selecting, and attacking targets without direct human intervention. Despite
their advantages, such as reducing human casualties on the battlefield and increasing operational speed,
these technologies pose profound challenges in terms of ethics, accountability, and, most critically, human
rights compliance. One of the primary concerns in this domain is the removal of the human element from
lethal decision-making and its impact on fundamental human rights. In this context, the concept of
"meaningful human control" has gained prominence within the international legal community as a legal
imperative to prevent human rights violations and to preserve human dignity.

The central issue of this research is to examine the human rights implications of deploying lethal Al systems in
situations where meaningful human control over life-and-death decisions is absent. Specifically, the research aims
to demonstrate how the removal or weakening of human oversight can lead to violations of the right to life, human
dignity, and other rights guaranteed under the international human rights framework. The study is based on the
premise that human control is not merely an ethical or operational requirement but a legal necessity to ensure
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compliance with human rights norms. Accordingly, the main research question is framed as follows: "What are
the consequences of the absence of meaningful human control over decision-making by lethal systems for the
protection and guarantee of human rights?"" In addition to these concerns, the rapid acceleration of Al capabilities
and their integration into security infrastructures have created a regulatory gap that international legal systems have
yet to adequately address. Existing human rights instruments were drafted in an era when autonomous decision-
making in warfare was unimaginable, resulting in uncertainty regarding how traditional legal norms apply to
machines that operate without human judgment or moral reasoning. This gap not only complicates the
interpretation of states’ human rights obligations but also raises questions about foreseeability, accountability, and
the ability of victims to seek effective remedies. As states increasingly rely on automated systems in high-stakes
environments, the urgency of establishing clear legal standards for human oversight becomes even more apparent,
reinforcing the necessity of meaningful human control as a foundational safeguard in the international human
rights system. The primary innovation of this study lies in presenting a systematic legal framework for analyzing
the necessity of human control in relation to each fundamental human right. Previous literature has largely
addressed human control from ethical or military standpoints. This research, for the first time, provides a detailed
legal explanation of the connection between the lack of human control and specific threats to human rights,
grounded in existing legal rules and documents. It also offers a critical analysis of gaps in the literature concerning
legal accountability in the absence of oversight and the challenges of remedying harm to victims. Moreover, the
study underscores that the legitimacy of any future regulatory framework depends on states’ willingness to
integrate transparency, oversight, and ethical review mechanisms into the development cycle of lethal Al systems.

Methods

This research adopts a descriptive-analytical method with a qualitative approach. Data is collected through
library-based research, analysis of international legal instruments such as the International Covenant on
Civil and Political Rights (ICCPR), interpretations by human rights bodies like the Human Rights
Committee, and expert reports including those of the Group of Governmental Experts under the Convention
on Certain Conventional Weapons (CCW). The study also engages in comparative analysis of international
practices and national positions regarding the necessity of human control, aiming to provide a more accurate
picture of existing challenges and potential legal solutions.

Results and Discussion

The main findings of this study are: a) The removal or weakening of the human element in lethal decision-
making challenges the principle of human dignity, as dignity requires that any decision to take life be made
within the framework of human understanding of context, motive, and consequences. b) In the absence of
human control, guaranteeing the right to life based on the principles of necessity and proportionality becomes
impossible or severely constrained, as algorithms lack the capacity for human-like assessment of threats,
necessity of force, and proportionality. ¢) Legal accountability—whether civil, criminal, or international—
faces a vacuum in the absence of human control, since existing legal systems attribute responsibility to human
agents, not to machines or algorithms. d) Fundamental human rights such as the prohibition of discrimination,
the right to a fair trial, and the right to access justice are also significantly threatened by autonomous decision-
making, as such systems often lack transparency, accountability, and mechanisms for review.

Conclusion

Lethal artificial intelligence represents one of the most complex challenges of the 21st century in the fields of
technology and law, necessitating a rethinking of classical human rights concepts. The findings of this study
demonstrate that meaningful human control is not only a tool for ensuring the moral legitimacy of lethal
decisions but also a legal imperative to safeguard fundamental rights such as the right to life, human dignity,
and accountability. The absence of such control disrupts the chain of accountability, increases the risk of
human rights violations, and undermines the rule of law. Therefore, the international community must take
steps toward adopting binding international norms that mandate effective human control over lethal systems.
Only through such action can the coexistence of emerging technologies and human rights in a just and humane
world be secured. The findings of this research have significant implications for international policymaking,
technological regulation, and the enhancement of human rights protection mechanisms. From a policymaking
perspective, the study emphasizes the need for binding international regulations to ensure the preservation of
human control in the design, development, and deployment of lethal systems. These findings can serve as a
foundation for treaty negotiations at the United Nations or for reinforcing the Human Rights Council's agenda
on Al. Legally, the findings may be invoked in international litigation or in defense of victims of human rights
violations caused by autonomous actions. Furthermore, the analysis can assist states currently formulating
national Al policies in aligning their frameworks with human rights obligations.

KeyWords: Human Rights, Meaningful Human Control, Lethal Artificial Intelligence, Accountability,
Legal Necessity
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The Basis of Civil Liability of Factors Related to the Performance of
Artificial Intelligence Systems in European Union Documents and
Iranian Law
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Highlights

e  The liability of the Al producer in the PLD is no-fault liability.

e According to Article 3 and 4 of proposal AILD 28.09.2022, the liability of the Al provider and
deployer is presumed fault-based liability (Rebuttable Presumption of causation) for high-risk
systems and fault-based liability for low-risk systems.

e Iranian law requires the establishment of a specific law for the harmful operation of Al.

ABSTRACT

Introduction

The development of computer science since the mid-twentieth century has led to the formation of the
phenomenon of artificial intelligence. Today, artificial intelligence, by using precise calculations, access to
very large volumes of information, and a lower error rate, has demonstrated its superiority over human
performance in thinking and decision-making in many fields. However, this development has also brought
risks with it. One of these risks is the issue of compensation for damages resulting from the behavior of
artificial intelligence systems, as well as the basis for civil liability resulting from their harmful actions.
The emergence of damages caused by artificial intelligence systems has led to the tendency of lawyers and
legislators in various countries to establish special regulations regarding human factors related to artificial
intelligence activities, from the production and manufacturing process to its use in relationships between
humans. The European Union is one of the leading regions in regulating civil liability arising from the
operation of Al This article seeks to comprehensively examine various EU documents separately in the
field of civil liability, factors related to the performance of artificial intelligence systems, and compare the
current Iranian legal system with EU documents. In the final step, a proposed solution to address the
shortcomings and criticisms of EU documents as well as the Iranian legal system will be examined.

Methods

The main research method in this study is a descriptive-analytical method. The sources required in this
study have been collected through library methods and by referring to reliable databases and websites. The
main goal of this study is to determine the basis for civil liability of various factors related to the
performance of artificial intelligence systems. In this context, two legal systems of the European Union and
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Iran were selected. Regarding the European Union, various documents were studied, such as the 2020
European Parliament Resolution, the 2022 PLD Proposed Directive on Defective Products, as well as the
2022 AILD Proposed Directive. Also, despite the lack of a specific law in Iranian law regarding civil
liability arising from the performance of artificial intelligence, the capacities of related laws such as the
Consumer Protection Law and the E-Commerce Law to respond to the harmful performance of artificial
intelligence were examined.

Results and Discussions

European Union documents are one of the leading legal documents in the field of regulation regarding the
obligations, requirements and responsibilities of various factors related to the performance of artificial
intelligence systems. In short, Resolution 2020, PLD's proposal and instructions for artificial intelligence
producers, contains a no-fault liability system. But regarding providers and users of artificial intelligence
AILD Directive And the artificial intelligence Act 2024 is proportional to the degree of risk of artificial
intelligence systems, including liability based on fault (presumed fault for high-risk systems). However,
due to the differences between documents regarding the basis of civil liability of various factors, as well as
the interference and mixing in the definition of some titles such as producer, operator and provider, the
preparation of a single recipe for the precise definition of each of the titles and determining the basis of
civil liability of each one of factors are suggested separately to resolve the ambiguity and complexity of
these documents. Regarding the laws of Iran, the current laws do not have the ability to respond to the
challenges and harms of the emerging phenomenon of artificial intelligence and the progress of this
technology and the degrees of danger and harm they cause, and the need to enact a comprehensive law to
determine the legal framework and civil responsibility of each of the factors related to the performance of
artificial intelligence appears to be an urgent matter. Until then, the provisions of the Consumer Protection
Act And the Law of Electronic Commerce and Note 2 of Article 526 of the Islamic Punishment Act of Iran
will rule regarding the harmful behavior of artificial intelligence systems, that due to some conflicts and
deficiencies, the amendment of the conflicting articles and the addition of amendments to the mentioned
laws in order to properly cover the types and Various degrees of high-risk and low-risk artificial intelligence
systems will be essential. In summary, in the field of Iranian law, the author suggests two suggestions: 1-
The most appropriate solution is to regulate the rules governing the civil liability of artificial intelligence
systems in a specific manner. The 2024 Artificial Intelligence Law and its instructions can be a useful and
appropriate guide for establishing regulations in this field. 2- The second suggestion (in case the first
proposal cannot be implemented), regarding the civil liability of manufacturers (including suppliers) of
artificial intelligence systems, is to eliminate the conflict between the note to Article 2 and Articles 18 and
19 of the Consumer Protection Law by amending the note to Article 2 and removing the condition that the
supplier be aware of the defect in production, in order to establish a system of liability without fault for
manufacturers and suppliers of artificial intelligence systems.

Conclusion

The 2020 Resolution, the PLD Proposal 2022 for AI Producers contain a system of no-fault (strict) liability.
However, for Al Providers and Deployers, the AILD Directive and the Al Act 2024 contain, in proportion
to the degree of risk of Al systems, presumed fault-based liability for high-risk systems and fault-based
liability for low-risk systems. In the current Iranian legal system, the Consumer Protection Law can be
considered to include no-fault liability of the manufacturer (including the supplier) of defective artificial
intelligence systems by removing the note in Article 2 of this law. With respect to users of artificial
intelligence systems, Article 78 of the Electronic Commerce Law and Note 2 of Article 526 of the Islamic
Penal Code cannot, in the current situation, respond to the risk levels of artificial intelligence systems.

KeyWords: Artificial Intelligence, High Risk Systems, Strict Liability, Provider, Deployer, Fault
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!. Russell, Stuart and Peter Norvig. Artificial Intelligence: A Modern Approach, Hoboken: Pearson, Fourth
Edition, 2022, PP 4-10.

2, Ibid.

3. Article 3:Definitions: Al system’

4. McCarthy, John. “What is A1?”, Available at: https://www formal.stanford.edu/jmc/whatisai.pdf,2007, P

2.

5. Weak (Narrow) Al

6. Bory, Paolo; Simone Natale; and Christian Katzenbach. “strong and weak Al narratives: an analytical
framework”, A & SOCIETY, Volume 40, Issue 4, 2024, PP 1-2.

7. Searle, J. Freedom and Neurobiology: Reflections on Free Will, Language, and Political Power.
Columbia University Press, 2007. PP 326-330/ Bory, Op. Cit./ Bartneck, Christoph; Christoph Liitge; Alan
Wagner; and Sean Welsh. An Introduction to Ethics in Robotics and Al Springer Briefs in Ethics, 2021, P
10.
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! European Parliament resolution of 20 October 2020 with recommendations to the Commission on a civil

liability regime for artificial intelligence, 7/ https://www.europeanlawblog.eu/pub/refusing-to-award-legal-
personality-to-ai-why-the-european-parliament-got-it-wrong/release/1/

2, Fault-base Liability Liability and Artificial Intelligence

3. Negligence Liability

4. No-Fault Liability

5. Strict Liability

6, Zein, Sarah. “The Civil Liability for Artificial Intelligence”, BAU Journal-Journal of Legal Studies, 2022,
P 5-6/ Eric Tjong Tjin Tai. “Liability for AI Decision Making”, In: L.A. DiMatteo, C. Poncibo and M.
Cannarsa. The Cambridge Handbook of Artificial Intelligence; Global Perspectives on Law and Ethics,
Cambridge University Press, 2022, PP 116-131.

7. https://www.europarl.europa.eu/RegData/etudes/BRIE/2023/739342/EPRS_BRI(2023)739342 EN.pdf/
8, presumption of fault

°. Tambiama, Madiega. “EPRS | European Parliamentary Research Service”, 2023, PP 4-8.

M ‘\'\C I8 c\\c'\‘ d.?bol .u‘).ég 4‘_;/;‘0 ‘:?‘J’;W &"L ‘J.:.CLQ.»JI ‘)‘)9‘.“5 .\.

Yvy


https://www.europeanlawblog.eu/pub/refusing-to-award-legal-personality-to-ai-why-the-european-parliament-got-it-wrong/release/1/
https://www.europeanlawblog.eu/pub/refusing-to-award-legal-personality-to-ai-why-the-european-parliament-got-it-wrong/release/1/
https://www.europarl.europa.eu/RegData/etudes/BRIE/2023/739342/EPRS_BRI(2023)739342_EN.pdf/

VFeF ol Fojlods VAo g0 SBei> Sl aolilad

9 b a0 pelul pr (eaian sn sl lsil sanail rge (esian i slaools g 3L ws
Syshe w25 pling Lyl 4ol Tl 0035 gt jlas 4z )0 b caslie (b Solstos w3, il b
dw 39279 ke aalosl ol sl 335 aslllas .cenl 03gr (egian s Sl (oo Solyins die) )0 o>
B35 (o Sl (gian e o Sles | (B0 Sl 9 je L Glul else ogas 0 S WLEs8 sl
s Lo i s 9979 5l (S egian s Glapiues 5l (LU (Sue Cudgiun (ogas )0 byl aslos] sl
il diey ol o

T esranisn 3l (AU o Codstus pllai (ogas ;0 Loyl Glad)ly YoV aslialad

T 5ran et pims 0 Slas Cudstos 3)5050 115 5 byl pladyl @l pke VoYY goloiiay Jasdlygins Y

O pels PLD a4y jlais! jgbas a5 (oS ody Joe Culgiun pgas 0 VoYY >Nol golpiy Josdl)gws ¥
e &y o eyt g Sl S Syt 5855 Ja ot Dol 5] s Sl
N

O8N ,S S 5 JBamsdl)]l ol 3 Saw Cudsiun aclgd a0 VeVY colpiinn Joadlygiws F
P ogd oo 00uel AILD jlaislay a5 cgine oo

Y YE egianben ol gl O

3ol ollus Soe codsins slow ogaz 10 (398 olwl 51 S o jo Dglais L.M.u oo g, Sl wamgils

i3 5 o0 399 oliw! 51 Sy limme oy JlaiSlay aslol (o cgian hgn o Sles

Lgyl oled,yb YT ol g5 o 9 YoV aolizkad o S0 S o Sl V)
el 00 i (e Sedgie (ol s a4 gl VeV acliakad o
Nl gianls ' Basasanwgs Y oS o Jeli MoaiS o g sapie doliakad A o llao oS ol gs - )

!, Lack of transparency, Opacity, complexity, Unpredictability, inaccessibility

2, Hacker, Philipp. “The European Al Liability Directives Critique of a Half-Hearted Approach and Lessons
for the Future”, Computer Law, 2023, PP 4-6,16,19-20,32-34/ Liorca, David Fern’andez; Vicky Charisi;
Ronan Hamon; Ignacio Sanchez; and Emilia Gémez. “Liability Regimes in the Age of Al: A Use, Case
Driven Analysis of the Burden of Proof”, Journal of Artificial Intelligence Research, Volume 76, 2023, PP
613-644.

3. European Parliament resolution of 20 October 2020 with recommendations to the Commission on a civil
liability regime for artificial intelligence.

4, Proposal for a REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on
liability for the operation of Artificial Intelligence-systems.

5. Proposal for a directive of the European Parliament and of the Council on liability for defective
products (‘the PLD Proposal’).

6. Proposal for a Directive of the European Parliament and of the Council on adapting noncontractual civil
liability rules to artificial intelligence (‘the AILD Proposal’).

7. Buropean Artificial Intelligence Act (Al Act)2024.

8. Producer

°. Manufacturers

19 Developers

1, Programmers
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I. Service Providers

2. Backend Operators

3. PLD (Product Liability Directive)

4. Li, Shu; Michael Faure; and Katri Havu. “Liability Rules for Al Related Harm: Law and Economics

Lessons for a European Approach”, European Journal of Risk Regulation, Volume 13, Issue 4, 2022, P
618-624. / Koch, B. A. et al. “Response of the European Law Institute: Public Consultation on Civil
Liability Adapting Liability Rules to the Digital Age and Artificial Intelligence”, Journal of European Tort
Law, Volume 13, Issue 1, 2022, PP 25-63.

5. high-risk Al-systems/ Risk free system

6. Sousa Antunes, Henrique. “Civil Liability Applicable to Artificial Intelligence: A Preliminary Critique
of the European Parliament Resolution of 20207, 2023/ Limongelli, R and A. Bertolini. “Al & Civil
Liability”, In: Regulating Advanced Technologies, Campano Edizioni, 2022, P 43-44/ Li, Faure and Havu.
Op. Cit., P 622.

7. Article 4: Strict liability for high-risk Al-systems
8, Article 8: Fault-based liability for other Al-systems
°. Sousa, Op. Cit., P 2-4 /Limongelli and Bertolini. Op. Cit./ Li, Faure and Havu, Op. Cit.
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I, Beatriz, Garcia. “The regulation of Al liability in Europe: a critical overview of two recent directive
proposals— the (new) AILD and the (revised) PLD”, e-Publica, Volume 11, Issue 3, 2024, PP 34-36

2, ligarska, iWona gredka. “In Search of Adequate Principles for Al Civil Liability”, Prawo i wieZ, Volume
3, Issue 50, 2024, P 187.

3. Disclosure of evidence

4. European Commission's Proposal for a Revised Product Liability Directive, Feedback of the European
Law Institute, P 19-20 / Hacker, Op. Cit., PP 7,28,40-42/ Gallage-Alwis, Sylvie; and Trainee Gaétan Defer.
“Proposal for a new EU Product Liability Directive What’s likely to come?”, Signature Litigation, No Date,
PP 2-4/ Rimkuté, Deimanté. “Shaping Civil Liability in the Digital Age: AILD and the Revisited
PLDCivilinés atsakomybés formavimas”, Teisé, Volume 130, 2024, PP 132-134.

5. European Commission's Proposal for a Revised Product Liability Directive, Op. Cit. / Hacker, Op. Cit.,
P 7 / Rimkute, Op. Cit., PP 134-136.
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!. Tambiama, Op. Cit.

2, Ziosi, M. et al. “The EU Al Liability Directive (AILD): Bridging Information Gaps”, European Journal
of Law and Technology, Volume 14, Issue 3, 2023, PP 2-5/ Hacker, Op. Cit., P 69.

3. Duty of care

4. Hacker, Op. Cit., PP 32-34 / Deimanté, Op. Cit., PP 135-136.

5. Producer
¢ Provider
7. Li, Faure and Havu. Op. Cit., PP 8-13.
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!. Operator

2. Article 3; Definitions;(8): ‘operator’ means a provider, product manufacturer, deployer, authorised
representative, importer or distributor.

3. Frontend and Backend Operator

4, https://www.europarl.europa.eu/doceo/document/TA-9-2020-0276 EN.html

5. Prohibited systems

6. Article 5 Prohibited Al practices
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!, Heiss, Stefan. “Artificial Intelligence & Civil Liability light of the EU’s Al Act and President Biden’s
Executive Order”, Stanford-Vienna Transatlantic Technology Law Forum, TTLF Working Papers No 112,
2024,P 7.

. social scoring, cognitive behavioural manipulation, biometric categorisation

. High-risk Al systems

. Article 8 Compliance with the requirements

. Requirements

. Article 9 Risk management system

. Article 10Data and data governance

. Article 15 Accuracy, robustness and cybersecurity

. Article 11 Technical documentation

10 Article 12 Record-keeping

! Article 13 Transparency and provision of information to deployers

12, Arcila, Beatriz Botero. “Al liability in Europe: How does it complement risk regulation and deal with
the problem of human oversight?”’, Computer Law & Security Review, Volume 54, 2024, P 8/ Heiss, Op.
Cit., PP 7-8.

13, Limited Risk Al Systems

4

© 0 N W R W N

. Article 50: Transparency obligations for providers and deployers of certain Al systems

3. https://artificialintelligenceact.eu/high-level-summary/

16, Minimal Risk Al Systems
7. GENERAL-PURPOSE Al MODELS
18, Systemic Risk
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Protecting Individual Privacy in the Metaverse: Solutions to Combat
Assault and Abuse
Mahdi Karimi!

Highlights

e This research has identified metaverse-based sexual threats and subsequently examined the
psychological and social harms inflicted upon victims.

e In This Research, the main objective, which is to enrich the discourse on the metaverse and strive
to establish robust and flexible legal measures while providing a comprehensive framework for
protecting individuals against sexual threats in the metaverse era, has been presented.

e An effort has been made to contribute to creating supportive mechanisms against any assault on
and abuse of individuals' sexual privacy.

ABSTRACT

Introduction

The emergence of the metaverse represents a fundamental transformation in human-computer interaction.
This space, which blends augmented physical reality with persistent virtual life, provides unprecedented
opportunities for social relationships, commerce, education, and entertainment. However, this expansive
digital realm is not without significant challenges. Among these challenges, the occurrence of sexual
violence in the metaverse presents itself as an urgent and serious issue requiring immediate attention. This
disturbing phenomenon exploits the very technological innovations that shape the metaverse's unique
characteristics. This article undertakes two critical tasks: (1) it precisely demonstrates how the metaverse
is evolving and provides an in-depth analysis of its development, and (2) it examines how certain
individuals misuse these emerging technologies to commit sexual crimes. This research begins with a
comprehensive evaluation of extensive studies surrounding the complex aspects of metaverse development.
This evaluation encompasses the metaverse's foundational technologies, ethical challenges and issues,
concerns related to user privacy and security, and legal frameworks for ensuring a safe environment and
preventing criminal activities. This research seeks to identify effective legal mechanisms for mitigating
sexual violence in the metaverse, recognize deficiencies in existing legislation, and offer recommendations
for improving current laws.

Methods

This article employs legal methodology, library research, and descriptive analysis to comprehensively
examine challenges and develop holistic solutions regarding sexual violence in the metaverse. This research
primarily utilized academic sources through searches in reputable scientific databases including Google
Scholar, ScienceDirect, and other authoritative databases containing legal, technological, and social science
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publications. Key search terms included "metaverse,
harassment," and "technology law”.

virtual world," "sexual harassment," "online

Results and Discussion

The metaverse represents a revolutionary domain for social interactions that faces serious legal challenges.
Current legal frameworks are inadequate for addressing the complexities of this environment, particularly
concerning sexual violence and victimization. This article seeks to provide solutions for understanding the
legal challenges of the metaverse, establishing a comprehensive legal framework, and maintaining user
security and dignity regarding sexual crimes. The metaverse blurs the boundaries between virtual and
physical reality, necessitating that legal concepts be redefined in a manner that considers the psychological
and emotional impacts of virtual interactions. The role of consent mechanisms in the metaverse has emerged
as a fundamental concern in sexual crimes. Developing clear protocols for obtaining explicit consent in
virtual interactions is essential to protect users from unwanted experiences. This issue requires educating
users about behavioral norms and etiquette in the metaverse and equipping them with interaction control
tools. For example, Meta has introduced personal boundary features that allow users to manage their
personal space, thereby reducing the likelihood of sexual harassment and victimization. The global nature
of the metaverse creates significant jurisdictional challenges that require international cooperation and the
establishment of a common legal framework. This framework must cover key issues such as consent,
anonymity, and financial transactions while ensuring unified cross-border regulation. Addressing the issue
of anonymity in the metaverse in relation to sexual crimes is another critical aspect that requires attention.
Implementing user authentication mechanisms through real-world identifiers can reduce accountability
issues but raises concerns about data protection and user privacy. Therefore, platforms must strike a balance
between user identity verification and ethical management of sensitive information. In the virtual world of
the metaverse, it must be clearly established what duties and responsibilities companies operating these
virtual spaces bear. The first matter concerns content moderation. Platforms have a duty to monitor and
control the content circulating within their virtual environments. This duty encompasses not only
identifying and removing harmful content but must also be balanced with users' right to freedom of
expression. The primary challenge lies in designing monitoring systems that are both effective and attentive
to the nuances of user interaction in these virtual spaces. The second matter concerns the critical issue of
user identity verification, which plays a vital role. Verifying users' real identities is a powerful strategy for
preventing inappropriate behavior, as it links virtual actions to real-world accountability. However,
implementing user authentication processes raises concerns about privacy and data protection, requiring an
approach that enhances overall security while respecting user privacy. The legal liabilities of metaverse
platforms primarily emerge when these duties are violated or neglected. Suppose a platform fails to properly
moderate its content or verify user identities, and this negligence leads to instances of sexual harassment or
abuse. In such cases, the platform may face legal and regulatory consequences. This underscores the
importance of proactive and robust management by platform providers to protect users and ensure a
respectful and secure virtual environment. As the metaverse continues to expand and becomes integrated
into various aspects of daily life, the imperative for these platforms to embrace their responsibility in
creating and maintaining safe virtual spaces becomes increasingly paramount.

Conclusion

This article emphasizes the evolving role of metaverse platforms. These platforms can no longer be
regarded merely as communication intermediaries but must actively participate in content moderation and
ensuring user safety against sexual victimization. This shift in responsibility necessitates that platforms
develop robust monitoring systems and contribute to creating a safe virtual environment. The central
argument is that regulating the metaverse is a multidimensional process requiring coordinated collaboration
among legislators, technology experts, and users. The legal framework of the metaverse must be dynamic
while maintaining the fundamental principles of safety, respect, and accountability. This article provides a
comprehensive analysis for these efforts and presents insights and recommendations that can guide future
legal and regulatory approaches in addressing sexual crimes in this emerging digital frontier.

KeyWords: Metaverse, Sexual Violence, Legislation, Assault, Sexual Security, Privacy.
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Orginal Article

A Pondering on the Interpretation of Judgments in the International
Court of Justice, with Emphasis on the Preah Vihear Temple Case

Sayyed Mohammad Hoseini!

Highlights

e In its interpretation of the Preah Vihear judgment, the Court departed from a strictly judicial
approach and moved toward a more functional stance aimed at achieving the effective settlement
of the dispute.

e Treating the principle of non ultra petita as absolute in the Court’s proceedings may, in certain
cases, lead to ambiguities regarding the meaning and scope of the decisions rendered.

e The Court’s recognition of a “Provisional Demilitarized Zone” around the Preah Vihear Temple
may be extendable as a form of protective perimeter to other religious sites possessing similar
characteristics.

ABSTRACT

Introduction

The system of peaceful settlement of international disputes is recognized as one of the most vital
mechanisms for maintaining international peace and security. Within this framework, the International
Court of Justice (ICJ) plays an indispensable role in ensuring the observance of this principle.
According to Article 60 of its Statute, the Court’s judgments are final and without appeal; they can
only be reconsidered through two limited mechanisms: “interpretation” and, in exceptional cases,
“revision”. Among these, the interpretation of judgments has acquired particular significance,
especially as exemplified by the well-known “Temple of Preah Vihear case” between Cambodia and
Thailand. The 1962 judgment of this case, while recognizing Cambodia’s sovereignty over the temple
structure, left unresolved ambiguities concerning the geographical boundaries and the practical
consequences of the ruling. These ambiguities necessitated a subsequent interpretative judgment by
the Court in 2013. This study, by examining Article 60 of the ICJ Statute and focusing on the Principle
of “Non Ultra Petita”, seeks to answer the central question: To what extent does the Court’s strict
adherence to this principle contribute to, or hinder, the realization of its main purpose—namely, the
peaceful settlement of international disputes? Accordingly, the objective of this research is to analyze
the role of this principle in generating, perpetuating, or eliminating ambiguities in the Court’s
judgments, and to assess the evolution of the ICJ’s interpretative approach between its 1962 and 2013
decisions.
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Methods

The present research employs an analytical-comparative method, based on documentary and library-based
data collection. Initially, fundamental instruments of international law—including the United Nations Charter,
the Statute of the ICJ, and the Rules of Court—were examined to extract the legal foundations governing the
interpretation of judgments and the conditions for applying the Non Ultra Petita principle. Subsequently, the
study analyzes the content and reasoning of the ICJ’s judgments, particularly the separate and dissenting
opinions of judges in the 1962 and 2013 Preah Vihear cases, alongside other similar decisions, to trace the
evolution of the Court’s understanding and application of this principle. Comparative analysis of these
materials enables the identification of changes in the Court’s interpretative logic over time. This
methodological approach allows for the examination of the ICJ’s jurisprudential development in context—
showing how doctrinal principles and judicial practice interact in the interpretation of international judgments.

Results and Discussions

The findings indicate that, although the Non Ultra Petita principle was originally designed to ensure judicial
impartiality and respect for the limits of the Court’s jurisdiction, an overly restrictive interpretation of this
rule may itself become a source of ambiguity and renewed conflict. The ICJ’s 1962 judgment in the Preah
Vihear case, based on a strict reading of this principle, merely declared Cambodia’s sovereignty over the
temple and refrained from defining the precise boundary lines or the practical implications of the ruling.
This narrow interpretation led to divergent readings by both States and prolonged their border tensions for
nearly five decades. Conversely, in its 2013 interpretation judgment, the Court adopted a more functional
and dynamic approach. While maintaining respect for the limits of its jurisdiction, the Court took into
account the primary purpose of the 1962 ruling—resolving the dispute over the temple area—and
determined that not only the temple but also its surrounding region, designated as a “Provisional
Demilitarized Zone”, fell within Cambodian territory. This interpretative shift marks a significant departure
from a purely formalistic and literal understanding toward a teleological and purpose-oriented interpretation
of judicial decisions, based on the philosophy that a judgment’s true function lies in the effective resolution
of disputes. The provisional demilitarized zone included areas that were not, in fact, subject to dispute and
were clearly under the sovereignty of one of the parties. Nevertheless, the Court, in its effort to achieve a
comprehensive and lasting settlement, extended its interpretation to these adjacent areas. The opposing
opinions of several judges confirm that the Court, in this instance, deliberately moved beyond traditional
interpretative constraints in pursuit of practical effectiveness. A comparative analysis of other ICJ cases
supports this observation, demonstrating that in recent decades the Court has increasingly embraced
evaluative and dynamic interpretation theories. Influenced by modern interpretative doctrines, the Court
now tends toward interpretations that ensure the effective implementation and legal efficacy of its
judgments, thereby preventing secondary disputes. In this context, the interpretation of the judgment is not
simply a recitation of the words, but a means to ensure their legal and executive effect. From a doctrinal
standpoint, recent judgments reveal an implicit acknowledgment that the Non Ultra Petita principle must
be applied in conjunction with other fundamental doctrines such as “res judicata” and related principles of
judicial economy. In this view, the limitations imposed by the Non Ultra Petita rule should not obstruct the
ICJ’s higher objective of maintaining peace and stability. Otherwise, the principle may devolve into a
mechanism for judicial silence, perpetuating rather than resolving disputes. The findings also highlight that
the distinction between jurisdiction and admissibility in the Court’s practice has become increasingly clear
through interpretative jurisprudence. The 2013 judgment, while formally preserving the appearance of
limited jurisdiction, effectively expanded the scope of its ruling. From the perspective of peace
consolidation, however, this broader and more flexible interpretative approach has strengthened the ICJ’s
legitimacy and authority in the international legal order.

Conclusion

The research concludes that while the Principle of Non Ultra Petita remains a cornerstone of international
adjudication, it must be interpreted in light of the ICJ’s overarching mission—the peaceful settlement of
disputes. The experience of the Preah Vihear case demonstrates that a narrowly textual or rigid
interpretation may perpetuate ambiguity, whereas a teleological and functional interpretation contributes to
consistency in the Court’s jurisprudence and fosters States’ trust in the international judicial system. In
other words, the Court’s transition from a “text-bound interpretation” to a “purpose-oriented interpretation”
signifies an institutional maturity that aligns legal reasoning with the practical realities of contemporary
international relations. Thus, interpretation has evolved from a purely technical judicial function into an
active instrument for advancing international peace and justice.

KeyWords: International Court of Justice, Judgment Interpretation, Preah Vihear Temple, Principle of Non
Ultra Petita
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Orginal Article

Legal Language and the Instability of Concepts: A Deconstructive
Analysis of the Case Law of the European Court of Human Rights

Mohsen Marhouni!

Highlights

e The semantic instability of legal language is both a challenge to judicial predictability and an
opportunity for innovation in the interpretation of human rights.

e The continuous rethinking of legal concepts in light of socio-cultural contexts is the key to
sustainable justice and adaptation to contemporary challenges.

e This article, using a Derridean deconstructive approach, reveals the internal contradictions of
fundamental concepts in the case law of the European Court of Human Rights and proposes three
practical solutions.

ABSTRACT

Introduction

This paper is both research-oriented and applied, aiming to systematically analyze the issue of
semantic instability in legal language and its implications for the judicial practice of the European
Court of Human Rights. The central research question is how the structural features of legal language
and various methods of judicial interpretation, in conjunction with different socio-cultural contexts,
lead to the deferral of meaning, polysemy, and interpretive contradictions, and how these phenomena
affect legal certainty, predictability, and the realization of justice. The specific objectives of the
research are: identifying the linguistic and institutional mechanisms that cause instability in
fundamental concepts; analyzing the involvement of social and political mechanisms in the selection
of judicial meanings; and proposing institutionalizable solutions to mitigate the negative effects of
semantic instability on the coherence of judicial practice; therefore, it is expected that the results will
both enrich theorization about the nature of semantic instability and provide practical suggestions for
reforming judicial practice. However, this paper also acknowledges its methodological limitations—
including its focus on a selected set of judgments that may overlook other aspects of judicial practice—
and emphasizes the need for complementary empirical studies to test the impact of institutional
proposals. Ultimately, the research seeks to offer a balanced framework that both preserves the
necessary flexibility for adapting interpretations to new social demands and, through clarifying
interpretive criteria and strengthening institutional oversight, enhances the predictability and
coherence of judicial practice; an outcome that will contribute to improving the legitimacy and
effectiveness of the protection of fundamental rights.
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Methods

The present study employs a mixed analytical-critical approach. The sources examined include selected
judgments of the European Court of Human Rights (cases such as S.A.S. v. France, Baka v. Hungary, Lautsi
v. Italy, KlimaSeniorinnen v. Switzerland, Almeida v. Portugal), as well as relevant theoretical texts (works
by Jacques Derrida, H. L. A. Hart, Peter Goodrich, Michel Foucault, Pierre Bourdieu, and other scholars).
Qualitative data were extracted through a full textual analysis of the judgments; this process involved
careful rereading of the texts, coding of linguistic propositions influencing interpretation, tracing chains of
reasoning, and conducting a comparative analysis of interpretive patterns. The analysis combined
deconstruction to reveal internal contradictions within the texts and legal hermeneutics to understand their
historical-cultural contexts, thereby enabling the simultaneous examination of hidden layers of meaning
and contextual exigencies.

Results and Discussion

The findings of this study indicate that semantic instability is a multi-causal and multifaceted phenomenon
arising from the interaction of linguistic, institutional, and social elements. First, legal texts, through the
use of open-ended vocabulary and general concepts, create conditions for the production of multiple and
sometimes inconsistent interpretations; this structural ambiguity compels judges to fill conceptual gaps and
select meanings. Second, national cultural, historical, and political contexts have a decisive influence on
interpretive orientations; the same concept may acquire different meanings and legal consequences across
diverse contexts. Third, legal institutions and actors (states, civil institutions, think tanks) play a guiding
role in shaping meaning by presenting evidence, policy arguments, and sociological materials. Fourth,
doctrines and practices such as the “margin of appreciation” have a dual function: on one hand, they allow
interpretations to adapt to national realities; on the other, they can justify extensive divergences and reduce
the coherence of judicial practice. Comparative analysis of the cases revealed that instances such as Lautsi
(religious symbols), S.A.S. (full-face covering), and Baka (judicial reforms and judicial independence)
clearly illustrate the overlap between open legal language, socio-political pressures, and institutional
choices. Furthermore, the study shows that in some judgments, the Court has relied on social evidence and
national statistics to justify particular readings—an approach that extends the disciplinary boundaries of
law into interdisciplinary domains and transforms concepts from abstract frameworks into functional ones.
The practical implications of this condition include, on the one hand, a decrease in predictability, a risk of
inequality in access to rights, and the erosion of public trust; and, on the other hand, the potential for the
gradual development of law in response to emerging challenges such as environmental issues, technology,
and cultural diversity. Overall, the findings indicate that semantic stability in law is not a fixed matter but
rather the result of a balance between linguistic precision and social exigencies. The more consciously the
relationship between legal language and its cultural context is managed, the greater the possibility of
achieving fairer and more coherent interpretations, thereby strengthening the legitimacy of judicial
institutions.

Conclusion

The overall conclusion is that semantic instability in legal language is an inevitable yet manageable
phenomenon. It presents both challenges to predictability and coherence of judicial practice and
opportunities for expanding human rights concepts in response to new issues. To reduce its negative effects
and strengthen interpretive coherence, three practical measures are proposed: 1.Formulation of clear and
transparent interpretive principles at the Court level, including criteria for defining the scope of key
concepts and the obligation to explain interpretive choices. 2.Establishment of monitoring and analytical
mechanisms—such as jurisprudential analysis units or comparative working groups—to track coherence
and interpretive trends and to publish periodic reports. 3.Requirement to include contextual analytical
sections in judgments that demonstrate how cultural, historical, and social factors have influenced
interpretive choices. Implementing these measures can, while preserving the necessary flexibility for law
to adapt to changing realities, prevent uncontrolled fragmentation in interpretation and enhance the
predictability of judicial practice. Furthermore, the findings of the study indicate that managing semantic
instability requires acknowledging it as a natural part of the dynamism of legal language, rather than merely
a flaw within the interpretive system. In this regard, enhancing the linguistic and interpretive literacy of
judges, promoting dialogue between national and international institutions, and expanding interdisciplinary
studies in the field of legal linguistics can play a decisive role. Ultimately, the main goal is not to eliminate
instability, but to guide it consciously toward the realization of justice, institutional coherence, and semantic
dynamism within the framework of human rights.

KeyWords: Deconstruction, Instability of Meaning, Internal Contradictions, Legal Interpretation, Legal
Language.
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Editorial

Getting through Yalda and the onset of winter, Vol. 28 (112) of Legal Research is published. In this issue, seventeen
valuable articles of esteemed authors from domestic and international universities are selected and published. In this
path, with the collaboration of authors, literary and technical editions of selected articles as well as final page layouts
are fully prepared to present appropriate and qualified legal content to our prominent audience.

In issue 112, in addition to English and Persian abstracts, the extract of articles are added to the beginning of each
article in Highlights section containing three key points, offering readers precise and ultimate research conclusions of
every article only within seconds. Moreover, as in previous issues of this journal, technical and specialized editions
assist authors with accurate and credible citation to protect others copy rights and adherence to publishing ethics. Also,
in this issue, by adding sub-titles to extended English abstracts, while trying to improve formative structuring of the
content, we took required measures to reflect research subjects and final conclusion of every article in an explicit and
transparent manner for our international audiences. Therefore, sub-titles such as Introduction, Methods, Results &
Discussions and Conclusion are included within the extended English abstracts. Furthermore, as a result of our readers
trust and based on Islamic World Science & Technology Monitoring and Citation Institute (ISC) report, the Legal
Research H index has been upgraded to 14.

Now, all interested researchers in legal fields, may access to wide range of articles in International Law, Criminal Law
& Criminology, Public Law, Philosophy of Law, Family Law, Private Law, Capital Market Law, Sport Law, Human
Rights and Technology Law & Al. The first article of this issue is devoted to "Assaults on Critical Infrastructure and
International Law" in which the author examines one of the main and contemporary challenges in international law that
is attacking or disrupting the critical infrastructure of countries and its effects on Iran, Iraq and Syria. By reading this
article, the reader considers the effects of Gap project by Tiirkiye and the construction of dams on Harirud River and
Helmand River by Afghanistan under Assault analysis. Other articles in comparative studies and interdisciplinary fields
as well as specialized legal topics are publically available.

We, the Legal Research team, continually strive to improve the journal's standards to provide our distinguished
audiences with valuable and qualified content. While inviting authors and researchers to submit their articles on current
issues affecting the domestic and international legal system in this journal for evaluation and review, we ask all to read
our latest Authors Guide to stay informed about final amendments.

We hope to publish our next issue (Spring 2026) on time and consistently to play our constructive and efficient role
and develop the existing legal literature with our respected audiences. Please share any suggestions and criticisms with
us via journal's email address, law.res.mag@sbu.ac.ir.

Mansour Amini
Editor in Chief of Legal Research
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