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Orginal Article

Animals as Potential Parties to Rights: An Examination of the Legal
Systems of Iran and France from an Eco Centric Perspective

Mostafa Fazaeli!, Ali Mashhadi?, Sharareh Abtahi?

Highlights
e Animal rights have developed between two approaches—utilitarian and rights-based—with the
rights-based approach emphasizing the recognition of animals as rights holders.
e Legal ecocentrism, in contrast to anthropocentrism, calls for recognizing the rights of non-human
entities and protecting a healthy environment.
e Thisresearch, grounded in biodiversity discourse and the concept of legal capacity for rights, seeks
to recognize non-human animals as rights-bearing individuals.

ABSTRACT

Introduction

In the face of increasing environmental and ethical crises, human societies are forced to reconsider their
relationship with nature, animals, and the environment. This shift in perspective has led to the emergence
of various legal and philosophical approaches to animal and environmental rights. One of the most
prominent of these is ecocentrism, which challenges the traditional anthropocentric (human-centered)
worldview. Unlike anthropocentrism, which values nature and animals only in terms of their utility to
human beings, ecocentrism ascribes intrinsic value to the natural world, independent of human interests.
This ideological transformation, which gained momentum in the 1970s under the influence of postmodern
theories, has shaped the discourse in both philosophical and legal realms. Philosophers such as Peter Singer,
Tom Regan, and Gary Francione have played crucial roles in critiquing human-centered legal and moral
systems while advocating for the rights of animals.At the heart of this transformation is the recognition of
animals as beings deserving of moral and legal consideration. This research investigates the evolution of
legal frameworks and philosophical perspectives on animal and environmental rights in two countries—
“France” and “Iran”. These countries, despite being geographically and culturally distinct, both face critical
challenges in incorporating the rights of animals and environmental protections into their legal systems.
This paper explores the steps taken in these two countries towards nature-centered legal frameworks and
provides a comparative analysis, highlighting both the progress made and the obstacles that remain. The
primary goal of this research is to conduct a comparative analysis of the philosophical and legal
developments surrounding animal and environmental rights in France and Iran. The paper aims to achieve
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An Examination of the Legal Systems of Iran and France from an Eco Centric Perspective", Legal Research,
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the following objectives: 1. To explore the historical development of animal rights and environmental
protection laws in both countries, emphasizing the shift from anthropocentrism to ecocentrism. 2. To
analyze the influence of philosophical theories, particularly those of Peter Singer, Tom Regan, and others,
on the evolution of animal rights discourse. 3. To assess the progress made in recognizing animals as
subjects of rights, particularly the legal personhood of animals and nature. 4. To examine the challenges
faced by Iran in adopting laws for the protection of animals and the environment, especially considering its
traditional legal system and cultural attitudes toward nature. 5. To identify global trends in animal and
environmental rights and assess their impact on national legal systems, with a focus on countries like
France, which have pioneered the integration of animal welfare into their constitutional and legal
frameworks. This research also aims to provide insights into how shifting philosophical paradigms, such as
posthumanism, have influenced the development of laws that recognize the rights of animals and nature.
The paper further explores the implications of these legal reforms for environmental justice and ecological
sustainability.

Methods

This research is primarily conducted using a”comparative” and “documentary analysis” approach. The
study compares the animal rights and environmental protection laws in France and Iran by analyzing a
wide range of legal texts, academic publications, and case studies. The research also investigates the
philosophical foundations that underpin the legal frameworks in both countries. In France, the legal
system has gradually incorporated the welfare of animals and the protection of nature into its
constitutional and legislative frameworks, particularly with significant developments in the 20th and 21st
centuries. In contrast, Iran's legal system has struggled to adopt similar reforms, largely due to its
anthropocentric tradition and limited public discourse on animal rights. Philosophically, the paper
examines the works of key thinkers in the field of animal ethics, including”Peter Singer”, who argues
for the moral equality of humans and animals, and “Tom Regan”, who posits that animals have inherent
value and are entitled to certain rights. The study also explores “Gary Francione's” arguments against
animal exploitation and his call for the abolition of practices that treat animals as commodities.
Furthermore, the research highlights the contributions of philosophers like “Aldo Leopold” and “J. Baird
Callicott”, who have emphasized the intrinsic value of nature in the context of ecocentric ethics. The
research also examines legal reforms in Europe, particularly the “European Union™'s efforts to integrate
animal rights and environmental protections into its policies, and compares these developments with the
legal landscape in Iran and France.

Results and Discussions

The findings of this research indicate significant progress in both”France” and”the European Union”
regarding the recognition of animal rights and the protection of nature. France, for example, has enacted
various laws to protect animals, but animals are still largely treated as "objects" under the law, rather than
legal "subjects." Although France introduced some legal reforms starting from the “Grammont Law of
1850 and further advanced in 1976 with the recognition of animals as sentient beings, much remains to be
done in terms of granting legal personhood to animals. In 2004, the”Charter for the Environment” was
adopted in France, marking an important step toward integrating environmental protections into the French
Constitution. However, the legal status of animals remains insufficient, and the legal system still views
them primarily as property rather than beings with legal standing or rights. In “Iran”, the situation is more
challenging. While the “Constitution of Iran” includes certain environmental principles, there is limited
legal protection for animals, and they are generally regarded as “movable property”. This reflects a broader
cultural attitude that views nature and animals as resources to be exploited rather than as entities deserving
of intrinsic value. Despite some recent advancements, such as the introduction of “green victims” and
criminalizing environmental damage, there is a lack of cohesive and comprehensive legal frameworks for
animal protection. Internationally, the “European Union” has been at the forefront of integrating animal
welfare into its legal structure. The”Treaty of Lisbon” (2009), specifically “Article 13, recognizes animals
as sentient beings and mandates that their welfare be considered in the formulation of policies. The “EU's
Farm to Fork Strategy” aims to reduce the environmental impact of food production and supports animal
welfare as part of its broader sustainable development goals. These legal advancements have influenced
global trends and have been cited by animal rights activists and legal scholars in advocating for broader
recognition of animal rights and ecological justice. Furthermore, legal personhood for nature is gaining
traction in some jurisdictions. For example, “Ecuador's 2008 Constitution” recognizes nature
(“Pachamama”) as a subject of rights, and”New Zealand” has granted legal personhood to the “Whanganui
River”. Such legal innovations challenge traditional anthropocentric frameworks and open new possibilities
for the recognition of nature as a rights-holder.
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Conclusion

This research concludes that both “France” and “Iran” must shift from anthropocentric to ecocentric legal
frameworks. While France has made some progress in integrating animal rights into its legal system,
animals are still treated as property under the law. Iran, on the other hand, faces more significant challenges
due to its traditional legal system and limited recognition of animal rights. The adoption of ecocentric
principles in legal systems, including the recognition of animals and nature as subjects of rights, is crucial
for achieving environmental sustainability and ecological justice. The global movement toward recognizing
the intrinsic value of nature and animals, as seen in legal reforms in the “European Union”, “Ecuador”, and
“New Zealand”, provides a hopeful precedent for other nations. By recognizing the rights of animals and
nature, societies can ensure a more just, sustainable, and harmonious relationship between humans and the
environment. This paradigm shift is not only a moral imperative but also a necessary step for achieving
long-term ecological balance and justice for all living beings.

Keywords: Right to the environment, Eco centrism, Non-human animals, French law, Iranian law.
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3. Constitutionnalisation de la protection de I’animal. Gassiot, Op. Cit., P 706.

°. Ibid, P 705.
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!. Code pénal, Article 521-1 : Le fait, publiquement ou non, d'exercer des sévices graves, ou de nature

sexuelle, ou de commettre un acte de cruauté envers un animal domestique, ou apprivoisé, ou tenu en
captivité, est puni de deux ans d'emprisonnement et de 30 000 euros d'amende.

2, Code rural, article L214-1: Tout animal étant un étre sensible doit étre placé par son propriétaire dans des

conditions compatibles avec les impératifs biologiques de son espéce.
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3. Fréres inférieurs
4, Gassiot, Op. Cit., P 710.

5. L’animal, nouvel objet du droit constitutionnel
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Orginal Article
An Essay on Soft International Organization

Sattar Azizi'®, Abolfazl Khakzad Bajestani?, Kian Biglarbeigi’

Highlights

e  Unlike hard organizations, soft international organizations are not established through treaties or
formal procedures, and the primary criterion for identifying them is determining the "intent of the
parties".

e The legal personality of soft international organizations is not subject to a general rule; rather, the
function and structure of each organization must be examined on a "case-by-case" basis to
determine its independent will and responsibility.

e States favor these organizations due to their speed, confidentiality, and flexibility, which allow
them to serve as a complement to, a substitute for, or a preliminary step toward the formation of
hard organizations.

ABSTRACT

Introduction

The conclusion of the Westphalian treaties in 1648 was a historical turning point that consolidated the
concept of independent nation-states and established the foundation of an intergovernmental international
society. Over the centuries, this society evolved significantly, leading to the birth of new entities known as
International Organizations (IOs) operating alongside states. While legal doctrine has traditionally
classified organizations based on criteria such as nature, quantity, or competence, a crucial distinction has
recently emerged: the division between "Hard" and "Soft" International Organizations. In the contemporary
era, "Soft International Organizations" have risen to prominence. These entities are distinguished from their
traditional counterparts by their informal structures and flexible frameworks. Unlike Hard Organizations,
which are typically founded upon formal treaties ratified by parliaments and possess a clear legal
personality, Soft Organizations operate within less stringent frameworks, relying on political commitments
rather than legally binding agreements. The primary objective of this research is to examine the
conceptualization, legal status, and implications of Soft International Organizations. The study addresses
fundamental questions: What entities qualify as Soft I0s? What is their legal status? And what are their
consequences for the international order? This inquiry is significant because states increasingly use these
flexible mechanisms to bypass bureaucracy and safeguard sovereignty, yet this creates legal ambiguities
regarding accountability. Consequently, this article explores the definition, elements, and challenges of
these emerging actors.
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Methods

This research employs a descriptive-analytical approach to investigate Soft International Organizations,
utilizing a library-based method for data collection. The methodological framework provides a
comprehensive understanding of both theoretical underpinnings and practical implications. In the
descriptive phase, the study traces the historical development of international cooperation, examining the
transition from temporary conferences to permanent, informal institutional arrangements. It reviews legal
texts and founding documents to elucidate the characteristics defining "softness." In the analytical phase,
the research evaluates legal status and operational effectiveness by referencing International Court of
Justice (ICJ) jurisprudence. Specifically, the "Reparation for Injuries" (1949) advisory opinion and the
"Qatar v. Bahrain" (1994) case are analyzed to determine criteria for legal personality and the weight of
non-binding instruments based on the parties' intent. Furthermore, the methodology incorporates a
comparative study of the "Organization for Security and Co-operation in Europe" (OSCE) and the
"Financial Action Task Force" (FATF) against Hard IOs. This comparison aims to determine if the absence
of a formal treaty precludes functional legal personality. The study also distinguishes between "Soft Law"
and "Soft Organizations", focusing on identification criteria such as the "intent of the founders" and non-
registration under Article 102 of the UN Charter.

Results and Discussions

The findings characterize a Soft International Organization as an entity not established by a formal treaty
under international law, but deriving legitimacy from the founders' intent, often expressed through non-
binding instruments. The study identifies four critical criteria for recognition: First, the nomenclature
(e.g., "Group," "Conference") serves as an indicator but is not determinative. Second, the formation is
marked by a lack of formalities, such as parliamentary ratification, allowing for rapid establishment.
Third, founding documents are rarely registered with the UN Secretariat. Fourth, and most crucially, the
"intent" of the parties is to create political rather than legal commitments. Regarding legal status, the
research reveals that Soft IOs do not possess inherent legal personality but can establish it through
"functional necessity." For instance, the FATF, despite informal origins, exhibits functional legal
personality; its standards are globally enforced, and its President addresses the UN Security Council
using collective language ("We"), implying a unified entity. Similarly, the OSCE, while defining
commitments as political, maintains permanent institutions and staff, reinforcing arguments for its
objective legal personality. The study delineates three key elements inherent to Soft Organizations: 1.
Evolutionary Element: These organizations often serve as transitional stages. They may evolve into Hard
Organizations—as seen with ASEAN or the GUAM Group—or act as preparatory platforms for
membership in larger bodies like the European Union; 2. Normative Element: A primary function is the
production of "Soft Law." While Hard Organizations also produce non-binding norms, Soft
Organizations rely almost exclusively on them to influence global conduct, as seen with ISO
environmental standards or FATF regulations; 3. Structural Element: They share common features such
as minimal institutional structures, often relying on small secretariats to maintain operational continuity
without heavy bureaucracy. Functionally, the findings suggest these organizations play diverse roles:
acting as "substitutes" for failing hard institutions (e.g., G7 amidst Bretton Woods difficulties), providing
"crisis solutions" (e.g., the Helsinki Process during the Cold War), or serving as "complements" to
existing bodies (e.g., G20 supporting financial institutions). However, significant challenges exist.
Internal Challenges arise from informal structures leading to weak consensus and ineffective outcomes.
The 2000 G7 Summit in Okinawa is cited as an example where the lack of formal obligation resulted in
negligible achievements, fueling criticism that such bodies are merely "talk shops." External Challenges
concern international responsibility. The legal ambiguity complicates accountability. A critical question
remains: In the event of a wrongful act arising from the organization's standards, does the responsibility
lie with the organization itself or its member states? The findings suggest that for highly structured soft
entities, responsibility should arguably reside with the organization to prevent states from hiding behind
the corporate veil to evade liability.

Conclusion

In conclusion, Soft International Organizations represent a dynamic evolution in global governance,
offering a pragmatic response to the contemporary need for speed, flexibility, and confidentiality. These
entities distinguish themselves from Hard Organizations through their reliance on non-binding
commitments, yet they share significant functional similarities in norm-setting and operations. The ultimate
verdict is that definitive answers regarding the legal nature of Soft Organizations remain elusive. The
challenges they present—concerning legal status, effectiveness, and accountability—cannot be addressed
through a single broad rule. Instead, a rigorous "case-by-case" analysis is essential, evaluating the specific
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documents and practices of each organization. As these organizations proliferate, the international
community must find a balance between political flexibility and legal accountability to ensure that
"softness" does not become a pretext for escaping international responsibility and undermining the rule of

law.

Keywords: Soft International Organization, Hard International Organization, Legal Personality,
Organization for Security and Co-operation in Europe (OSCE).
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Orginal Article

The Role of Ignorance of Law in Criminal Responsibility According
to Virtue Ethics Theory

Rahim Nobahar'®, Mansooreh Ghanbarian Banooee?

Highlights

e  Virtue ethics offers a distinct and just interpretation of ignorance by emphasizing the significance
of character traits, the stages of moral development and the difficulty of deliberation under specific
circumstances.

e The lack of opportunity to learn moral rules through experiences can lead to the negation of moral
and criminal blame.

e To negate criminal blame, it is not necessary that knowledge of criminal laws be impossible; the
fact that access to knowledge is difficult, seems sufficient.

ABSTRACT

Introduction

The revival of virtue ethics as one of the important moral theories in recent decades caused the formation
of virtue jurisprudence that focuses on human flourishing among the concerns of Law. The teachings of
this theory have attracted the attention of scholars of criminal Law in different realms. Focusing on
character traits, the role of habituation, and the significance of learning the quiddity of values in the
habituation of virtues to become a state of character, has effects on criminal responsibility. This moral
theory takes a different approach to ignorance of the law as a cause that can remove blame from ignorant
agents compared to legal perspective and provides a different reading of ignorance of the law.
Consequently, a new perspective on the bases and qualifications of blaming the behaviors that stem from
ignorance. In this theory, education is critical in character formation and the acquisition of moral virtues
and vices. Also, in evaluating the contribution of the moral agent in the formation of his character and how
to confront him for his actions, the manner of his moral education in childhood and his intrinsic traits are
considered. So, analyzing the stages of people’s moral development is very important. The aim of this
research is to provide a basis for legislator in dealing with agents who are ignorant of criminal laws. In this
regard it seeks to answer to following questions: What role dose ignorance of moral universals play in
determining the blameworthiness of behavior? What challenges arise in this context? If there is not any
excuse and the agent is involved in ignorance under specific momentary circumstances, what will be the
appropriate response to his wrongful conduct?

How to Cite: Nobahar, Rahim, Ghanbarian Banooee, Mansooreh, "The Role of Ignorance of Law in
Criminal Responsibility According to Virtue Ethics Theory", Legal Research, Vol. 29, No. 113, 2026,
pp:47-64.

DOI: https://doi.org/10.48308/j1r.2024.232664.2558 Received: 08/08/2023-Accepted: 14/12/2024

1. Associate Professor, Faculty of Law, Shahid Beheshti University, Tehran, Iran
Corresponding Author Email: r-nobahar@sbu.ac.ir
2. Ph.D., Faculty of Law, Shahid Beheshti University, Tehran, Iran

Copyright: © 2025 by the authors. Submitted for possible open access publication under the terms and conditions
BY of the Creative Commons Attribution (CC BY) license (https://creativecommons.org/licenses/by/4.0/).

47


https://doi.org/10.48308/jlr.2024.232664.2558
https://orcid.org/0000-0002-2043-5955

Syt ol 5 s ot DI oI55 S Culyin 3 oS oz 25

Methods

Given that the subject of the research is interdisciplinary, basic and analytical, this research has been
conducted using descriptive-analytic manner and along with a philosophical approach. Since this research,
due to its philosophical nature, pertains to fundamental theoretical issues and Also, because philosophical
discussions describe and ultimately analyze existing viewpoints, the data collection method is library-based.
It is important to elucidate how to deal with agents acting in ignorance and to provide a normative criterion
for legislators to deal with such agents. To consider agent’s character and the conditions of their moral
development, this study first provides an explanation of ignorance of moral universals. Then the study
examines the role of ignorance of moral universals in the blameworthiness of behavior in the form of a
general rule and its exceptions, with attention to the stages of moral development and explore the legal
implications of this analysis. Finally, the study presents the conclusions drawn from of applying the
teachings of virtue ethics to ignorance.

Results and Discussions

According to virtue ethics theory, actions stemming from ignorance of moral universals and the law are
assumed to be voluntary. This is supported by Aristotle, a progenitor of virtue ethics, that the wrongful
actions of vicious agents are blameworthy, although are performed in ignorance of universals.
Consequently, wrongdoing resulting from such ignorance is deemed blameworthy, provided that the agent’s
upbringing and education offered adequate opportunity to learn how to act rightly. Nevertheless, there are
instances in which a moral agent commits a wrongful act under circumstances that temporarily hinder his
access to knowledge of moral and legal norms—for example, when acting out of anger or under the
influence of intoxication. The wrongdoing of such an agent merits less moral blame than that of an agent
whose ignorance stems from an enduring state; because the former agent does not suffer from complete
ignorance; whereas the later agent is ignorant in a sobriety state. By contrast, if people’s moral education
interferes with their emotional development and damages their moral perception, or if they are not provided
with the opportunity to experience virtuous action, it will be a reason to remove blaming for their immoral
and criminal actions. Also, the difficulty of deliberation in ambiguous circumstances and the persistent
ignorance that happens even for virtuous agents who are eager to learn moral and legal principles will
remove blame from ignorant agents. It is because such people don’t have any defect or evil in their character
due to a lack of access to their understanding of goodness or due to the incompleteness of their knowledge.
In fact, when moral perception is impaired due to deficient education, it can incapacitate the agent of true
perception of societal values. This factor, in its turn, makes the agent to be unable to understand that his
action is wrong. Furthermore, exposure to morally ambiguous circumstances can hinder the agent's ability
to correctly apply moral principles or legal rules to concrete instances. It is important to recognize that
moral knowledge is perfected through experiential learning, and no individual possesses a prior knowledge
of the full spectrum of moral values. In fact, Exceptions to removing blame from ignorant agents are based
on the difficulty in knowing, not the impossibility; For this reason, applying the teachings of this theory
make more ignorant offenders out of the realm of blameworthy.

Conclusion

Based on the research findings, it seems that individuals who commit immoral or criminal acts due to
drunkenness or any momentary state are less blameworthy than individuals who commit such acts whereas
they are attentive. Therefore, it is appropriate for the legislator to consider a milder reaction in cases where
drunkenness causes ignorance of the law. It is also suggested that the legislator consider harmed moral
perception, deficient moral development, the difficulty of deliberating, and perpetual ignorance as grounds
for removing criminal blame. Consequently, applying the teaching of virtue ethics, can offer valuable
normative insights for legislators about ignorance of law.

Keywords: Ignorance, Moral Perception, Moral Development, Difficulty of Deliberation, Character.
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Orginal Article

International Court of Justice, International Criminal Court
:Integrity of International Law

Soroush Seyedian Hashemi!®, Mohammad Ja’far Ghanbari Jahromi?

Highlights
e  The International Court of Justice has Super Persuasive Authority on International Criminal Court
in interpretation and application of international law.
e The super persuasive authority of international law is an indication for integrity of international
law.
e The empirical method is the best method for analysis of practices and approaches and
complementary to doctrinal approach for assessment of theories.

ABSTRACT

Introduction

The proliferation of international judicial bodies has raised concerns about the integrity and coherence of
international law. For instance, the International Criminal Court (ICC) could, through its decisions, apply
principles and rules of international law in ways that diverge from the jurisprudence of the International
Court of Justice (ICJ). This article asks whether the ICJ has superior persuasive authority over the ICC in
the interpretation and application of the sources of international law—treaties, customary international law,
and general principles of law. It hypothesizes that, given the ICJ’s institutional position in treaty
interpretation, the identification and determination of customary international law, and the identification of
general principles, ICJ jurisprudence exerts superior persuasive authority on the ICC. Existing scholarship
has addressed inter-court relations at a theoretical level and has briefly considered aspects of the courts’
respective practices. However, there is no systematic study of the relationship between the ICJ and the ICC,
or of the extent to which ICJ jurisprudence influences ICC practice. Accordingly, this article conducts an
empirical examination of both courts’ jurisprudence to identify potential ICJ influences on ICC reasoning
and to assess the hypothesis.

Methods

This article employs an empirical method, combining quantitative and qualitative analyses of ICC judicial
practice. Here, “empirical” refers to the systematic quantitative and qualitative examination of international
judicial decisions to identify structural patterns, recurrent formulations, sequencing, and modes of legal
reasoning. Twenty ICC decisions were selected for analysis. All instances relating to the interpretation and
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application of the sources of international law were identified, compared, and coded. Coding was conducted
in three modes: (1) by reference to the specific ICJ advisory opinion or contentious judgment cited by the
ICC; (2) by reference to the relevant source of international law and the corresponding ICJ findings; and
(3) by reference to patterns of reliance (e.g., repetition, recency, and the placement of ICJ authority within
the ICC’s reasoning).

Results and Discussion

The principal finding is that when the ICC has sought to interpret and apply principles and rules of
international law, it has done so by reference to ICJ jurisprudence. The ICJ plays a pivotal role in
authoritative treaty interpretation, and the ICC has effectively acknowledged this role by relying on ICJ
case law when interpreting instruments such as the Genocide Convention and the United Nations Charter.
The analysis further shows that the ICC applies a wide range of customary rules—ranging from immunities
to customary rules reflected in instruments such as the 1899 and 1907 Hague instruments—as well as
interpretive rules (Articles 31 and 32 of the 1969 Vienna Convention on the Law of Treaties) and general
principles of law derived from domestic legal systems and international law, through explicit reference to
ICJ jurisprudence. Although the ICC retains full discretion in evaluating evidence and facts, where the ICJ
and the ICC address facts arising from the same situation, the ICC refers to the ICJ’s factual findings and,
in some instances, even to the dispositif of ICJ judgments. This practice suggests that the ICC treats these
elements of ICJ decisions as highly persuasive. Moreover, where the ICC applies principles and rules of
international law, it does so in a manner consistent with ICJ jurisprudence and engages relevant ICJ
decisions and opinions. For example, when applying the principle of good faith reflected in Article 26 of
the 1969 Vienna Convention on the Law of Treaties, the ICC relies on ICJ jurisprudence. While the ICC
sometimes cites scholarly writings (doctrine) to support the proposition that treaty-interpretation rules form
part of customary international law, these doctrinal references do not undermine the ICJ’s superior
persuasive authority, insofar as such scholarship itself relies heavily on ICJ case law. In this sense, doctrinal
citations in ICC practice often function as a vehicle for elaborating and systematizing ICJ judicial reasoning.
Finally, the ICC’s reliance on ICJ jurisprudence appears purposive, which further supports the claim of
superior persuasive authority. “Purposive” reliance refers to patterns that mirror the ICJ’s own approach to
precedent: (1) repeated citation of earlier decisions to emphasize the court’s contribution to a rule’s
development; and (2) citation of the most recent relevant decision to demonstrate the continuing validity of
an established rule. The ICC’s citation patterns—particularly regarding immunities and the right of self-
determination—suggest that the ICC recognizes the ICJ’s distinctive role in the development of
international law.

Conclusion

This article demonstrates that, contrary to the view that invoking a court’s theoretical authority is unhelpful,
ICJ jurisprudence functions as a superior persuasive authority for the ICC in the determination,
interpretation, and application of international law. The ICJ may possess similar persuasive authority for
other international judicial bodies, but establishing that broader claim would require separate empirical
research of a comparable kind. The article does not argue that empirical methods are inherently superior in
international legal research. Rather, given the limited number of studies employing such methods, it
contends that empirical analysis is particularly well suited to identifying patterns of practice and
institutional behavior and can complement theoretical approaches in developing and substantiating legal
arguments.

Keywords: The Integrity of International Law, International Court of Justice, International Criminal Court,
Super Persuasive Authority, Empirical Method.
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Orginal Article

Rethinking the Criteria for Impartiality and Independence of Party-
Appointed Arbitrator

Majid Ghamami!, Sajjad Ghasemi’

Highlights
e Party-appointed arbitrator, similar to presiding arbitrator, must be independent and impartial.
e According to the prevailing view, the role of party-appointed arbitrator is to resolve the dispute
not to act as one party representative.
e Considering the purpose of appointing an arbitrator by each party, the standard of independence
and impartiality of party-appointed should be more flexible compared to presiding arbitrator.

ABSTRACT

Introduction

Arbitration, as a highly effective ADR mechanism, is fundamentally predicated upon the impartiality and
independence of the arbitrators. The right to select a party-appointed arbitrator affirms the parties'
autonomy, enabling them to choose an individual competent in terms of expertise, legal culture, and
familiarity with the subject matter. While competence is key, it is recognized that parties will seek to
nominate an individual with some degree of inclination or empathy towards their position; an alignment
often based on shared legal philosophy or industry understanding rather than improper partiality. This raises
the central question in three-member arbitrations: Should party-appointed arbitrators (PNAs) be held to the
identical standards of impartiality and independence as the presiding arbitrator? Two dominant views exist:
The Value-Based View (UNCITRAL Model Law, European systems) emphasizes absolute impartiality for
all, viewing any bias as a threat to integrity due to the adjudicative nature of the role, treating any PNA as
a "private judge" from the moment of appointment. The Pragmatic View (American law) argues that the
panel's purpose is to achieve balance through arbitrators somewhat aligned with the parties’ positions. This
approach holds that requiring absolute impartiality from party-appointed arbitrators negates the benefit of
the three-member structure—ensuring that each party’s arguments are thoroughly understood and
forcefully articulated during deliberations, acting as a guarantor of a complete hearing within the panel
itself. The existing research lacks a comprehensive comparison of standards applied to sole versus joint
arbitrators. This study aims to examine the criteria for impartiality and independence of the party-appointed
arbitrator in light of these dual approaches, determine their analytical foundations, and assess the feasibility
of accepting a different, more flexible criterion for party-appointed arbitrators despite the prevailing
standard of uniformity.
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Methods

This research employed a descriptive-analytical method involving a thorough review of relevant laws and
legal ideas. The primary sources included international and national arbitration laws (UNCITRAL Model
Law, national statutes), institutional arbitration rules (ICC, LCIA, and AAA), and pertinent legal doctrine
concerning arbitrator ethics and criteria. The research structure first involved an introductory discussion of
the mechanism of appointing a party-appointed arbitrator and its relationship with party autonomy. This
was followed by a comprehensive review of how different legal systems address the criteria of impartiality
and independence for these arbitrators. The analytical foundations supporting the value-based and
pragmatic perspectives were scrutinized and compared, including an assessment of the risks (such as award
annulment or challenges to enforcement) associated with each approach. Finally, practical examples
illustrating different standards and methods for managing and adjusting the alignment of party-appointed
arbitrators—such as the role of robust disclosure—were examined to draw practical conclusions. The
comparison of theoretical foundations and practical outcomes guided the final analytical conclusions.

Results and Discussions

Analysis reveals a strong prevalence of the value-based view in international frameworks, which requires
identical standards of impartiality and independence for all panel members, citing the arbitrator's judicial
function. This uniform standard is favored for its clarity and the perceived lower risk of challenges to the
award's legitimacy in enforcement proceedings. However, the pragmatic view holds that reasonable
alignment (often termed "non-neutrality" in US domestic arbitration) is inherent and acceptable for party-
appointed arbitrators, provided it does not escalate to overt bias or a lack of objective judgment. This
distinction is critical: "reasonable alignment" refers to an intellectual predisposition, whereas "overt bias"
implies a closed mind or a failure to weigh evidence objectively. Rules by the AAA in domestic arbitration
explicitly permit party-appointed arbitrators to lack strict neutrality, acknowledging the practical need for
a panel member attuned to a party’s case, provided this status is fully disclosed to all parties beforehand.
The study concludes that strictly applying the same high standard of impartiality to party-appointed
arbitrators as to the presiding arbitrator can undermine the fundamental purpose of the three-member
panel—the guarantee of effective internal advocacy for each party’s position. The pragmatic view posits
that the Chair benefits from this internal advocacy, as it ensures the final decision has considered the
strongest possible articulation of both sides. The presence of a demonstrably independent and impartial
joint arbitrator (the Chair) is a critical safeguard that structurally ensures fairness in the final award; the
Chair acts as the fulcrum, ensuring that the PNA's alignment does not corrupt the deliberative process but
merely informs it. Therefore, the acceptance of reasonable alignment for party-appointed arbitrators, while
maintaining the absolute standard of independence (no financial, professional, or personal ties), is a
beneficial approach. It contributes to the formation of a proportionate arbitration panel and ultimately
increases the quality of proceedings by guaranteeing that each party’s arguments are thoroughly scrutinized
and presented during the panel’s deliberations.

Conclusion

This research concludes that while the standard of absolute independence must be uniformly applied to all
arbitrators, a slight differentiation regarding the standard of impartiality for party-appointed arbitrators is
both inevitable and desirable. By allowing for a degree of "reasonable alignment" (short of actual bias or a
failure to disclose, and provided the PNA continues to engage judicially with the evidence and arguments),
the arbitration process successfully balances the value-based need for integrity with the pragmatic need for
effective representation within the panel. Adopting this differentiated standard, which relies heavily on the
robust impartiality of the Chair as the ultimate guarantor of fairness, will enhance the quality of deliberation
and reinforce the parties' confidence in the panel's ability to thoroughly understand and adjudicate their
complex dispute. This nuanced approach recognizes the practical reality of party appointments while
refusing to compromise the essential structural integrity required for a just outcome.

Keywords: Party-Appointed Arbitrator, Impartiality, Independence, Neutral Arbitrator, Arbitrator
Challenge.
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Inferring the Rule of Non-Violence from Detailed Evidences in
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Highlights
e The principle of negating violence is founded on two main pillars: "inherent human dignity" and
"transcendent purposes" (including mercy, justice, and the real interests of humanity).
e The content of the negation of violence in Islam is the negation of any illegitimate violent ruling
or act.
e In Sharia, any behavior that a sound custom (healthy social norm) considers as harm or insult to
human dignity is violence.

ABSTRACT

Introduction

Violence is a phenomenon with a profound impact on human relations. Islam emphasizes the prohibition
of violence and values such as dignity, justice, peace, and peaceful coexistence. The negation of violence
in Islam aligns with the inherent dignity of human beings and ethical values. However, certain
interpretations of Islamic penal laws might appear violent, posing challenges to understanding Islam's
approach to punishment, especially in light of human rights criticisms. Some jurisprudents have even
prevented the implementation of certain punishments. This study aims to establish the negation of violence
as an independent juristic rule within Islamic jurisprudence, by referring to detailed jurisprudential
evidence. It seeks to clarify ambiguities, define criteria for illicit violence, explore its jurisprudential
foundations, and analyze the flexibility of Islamic penalties.

Methods

This research employs a descriptive-analytical approach to examine the jurisprudential and philosophical
foundations of the negation of violence in Islam. First, the concept of violence and its identifying criteria
are analyzed, distinguishing between value-laden and non-value-laden approaches. The criteria for
identifying instances of violence are based on divine principles (inherent human dignity) and the role of
custom. The distinction between "descriptive violence" and "attributive violence," as well as "fixed
principles" (divine legislation) and "variable manifestations" (implementation across time and space), is
also explored. The foundations of negation of violence are investigated based on Quranic evidence
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(prohibition of killing, inherent human dignity, justice, peace) and narrations (hadith on moderation and
hadith on the easy and tolerant Hanifiyyah). Furthermore, the overarching principles of divine mercy and
compassion, and the rule of forbidding alienation from religion, are analyzed from various jurisprudential
perspectives. The research posits that penal laws are subject to divine objectives and real expediencies, thus
possessing flexibility in implementation and manifestation according to temporal and spatial requirements.
This study seeks to establish the rule-making of negation of violence in Islamic jurisprudence.

Results and Discussions

The findings indicate that the negation of violence in Islam is not merely an ethical recommendation but a
deeply rooted and operative juristic rule derivable from detailed Islamic evidence. This rule rests on two
main pillars: "inherent human dignity" and "the sublime objectives of Sharia" (including mercy, justice,
and human expediencies). Violence is defined as any harmful act involving coercion and an intent to destroy
(physical, psychological, or spiritual). In identifying instances of violence, divine criteria (such as the verse
"And We have certainly honored the children of Adam") and the role of sound societal custom are central.
Any behavior deemed by sound custom as causing harm or insulting human dignity can be an instance of
violence. At the foundational level, the Holy Quran prohibits killing ("whoever kills a soul...it is as though
he had killed all mankind") and any aggression against others' rights. The principle of inherent human
dignity (Quran, Surah Al-Isra, verse 70) negates any act violating human dignity. This dignity is a divine,
inalienable gift, not forfeited by crime or sin. The Quran also emphasizes justice, benevolence, and peace,
all of which are prerequisites for the negation of illicit violence. From the perspective of narrations, the
hadith "We, the prophets, were commanded to deal leniently with people..." emphasizes the obligation or
strong recommendation of leniency, and the hadith "I was sent with the easy and tolerant Hanifiyyah"
indicates compassion and ease in Islam. A fundamental principle governing Sharia is divine mercy and
compassion (Quran, Surah Al-Anbiya, verse 107), which frames the ultimate goal of punishments not as
mere infliction of pain, but as ensuring public welfare and deterring corruption. This principle dictates that
punishment implementation must consider proportionality, preservation of human dignity, prioritization of
reform, and justice. The rule of forbidding alienation from religion and preserving Islam's image is another
critical foundation for the negation of violence. Any act that causes aversion to Islam is prohibited; this rule
reveals Sharia's objectives and correct understanding of primary rulings. Jurisprudents like Mirza-ye Na'ini
and Imam Khomeini (RA) emphasized the influence of time and place on rulings and the necessity of Ijtihad
(independent reasoning) considering contemporary exigencies. The conduct of the Ahl al-Bayt (AS) also
shows instances where they prevented or altered punishments when their execution did not serve the true
intent of the Legislator. The hadith "Ward off Hudud from Muslims as much as you can..." underscores
caution in matters of life and preferring clemency over punishment in doubtful cases.

Conclusion

The negation of violence in Islam, as an independent juristic rule, is firmly grounded in "inherent human
dignity" and "the sublime objectives of Sharia." The ultimate criterion for judging punishments as violent
is the simultaneous assessment of divine texts and custom-driven expediency. Islamic penalties, though
rooted in religious texts, are flexible in their implementation, considering custom, expediency, and human
dignity. This flexibility stems from the divine wisdom that human understanding of expedience and harm
evolves over time. Islam's particular caution in penal laws, given the sanctity of life and human dignity, and
the Quran's emphasis on repentance, forgiveness, and mercy, demonstrates the prevalence of Islamic
compassion. Therefore, rulings perceived as violent do not fulfill the Sharia's objectives and are not truly
intended by the Legislator, which underscores Islam's comprehensiveness and eternity. The findings
indicate that Islam opposes direct and indiscriminate violence, basing its penal policy on preventing the
spread of crime. The existence of alternative reform-oriented mechanisms (such as proportionate
discretionary punishments, amnesty, and reconciliation) alongside severe punishments further confirms this
tolerant and justice-oriented approach. Based on these findings, transforming the rejection of violence into
an independent rule in Islamic jurisprudence is an inevitable necessity for protecting the integrity of Islam
and strengthening the foundations of justice and social peace.

Keywords: Islamic Ethics, Non-Violence, Philosophy of Rulings, Rule-Making, Human Dignity.
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Orginal Article

Comparative Study of Preserving Sibling Cohabitation in Custody
Disputes in French, United States, and Iranian Legal Systems

Hasna Haj Najafi'

Highlights
e  The shared emphasis on preserving sibling cohabitation in custody disputes in France, the US, and
Iran reflects the emergence of a certain degree of consensus regarding the child’s best interests.
e At least in certain areas of family law, the utility of comparative legal studies can be established.
e Itissuggested that the Iranian legislature stipulate a representative list of key criteria for assessing
the child's best interests in custody cases, including maintaining sibling relationships.

ABSTRACT

Introduction

Although sibling relationships constitute one of the most significant determinants of children’s
development, in many jurisdictions the traditional orientation of family law in post-separation custody
arrangements has primarily been directed toward regulating the relationship between parents and each child,
with the preservation of sibling ties frequently overlooked by legislators. Yet, in contexts of family
disruption, sustaining sibling relationships may alleviate, at least in part, the hardship and adverse
consequences of parental separation. The significance and protective potential of sibling bonds have
progressively prompted legal systems to acknowledge the necessity of safeguarding such relationships,
such that the historical neglect of siblings within family law is gradually being redressed. The emergence
and consolidation of the “best interests of the child” principle, as embodied in Article 3 of the UN
Convention on the Rights of the Child, has undoubtedly played a central role in this shift of perspective.
Against this backdrop, the present article examines and comparatively analyses the legal frameworks
governing the preservation of sibling co-residence in custody disputes in the legal systems of France, the
United States, and Iran.

Methods

The present study employs a doctrinal and descriptive—analytical method, conducted through a qualitative
approach and based on the collection of data from library and documentary sources. To this end, in addition
to relying on authoritative scholarly materials within each of the legal systems examined, the study also
explores recent legislative developments and the practical application of legal rules through the analysis of
judicial decisions, so that the inquiry does not remain confined to black-letter law. In Iranian law, alongside
reference to certain jurisprudential dimensions of the subject and recent legislative developments, particular
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emphasis is placed on judicial practice; accordingly, selected decisions are examined and interpreted with
a focus on the manner in which judges invoke the best interests of the child to safeguard co-residence among
siblings. Furthermore, the study is structured on a comparative basis and, by juxtaposing the three legal
systems under consideration, seeks to assess the position of each system in relation to the others in
addressing the preservation of sibling relationships in custody disputes. Finally, relying on the doctrinal
and comparative findings, the study advances proposals aimed at improving and strengthening the custody
rules in Iranian law.

Results and discussions

This study demonstrates that, across the three legal systems under examination, the capacity to protect the
co-residence of siblings in custody disputes exists, albeit to varying degrees and through distinct
institutional mechanisms. In French law, the legislature institutionalized the principle of “non-separation
of siblings” in 1996 through Article 371-5 of the Civil Code. On the basis of this principle, the separation
of siblings is permissible only where co-residence is impossible or incompatible with the child’s best
interests. Protection of sibling relationships in France is not confined to the field of custody; it also extends
to domains such as adoption, placement in educational institutions, and social welfare arrangements.
Accordingly, in this legal order, preserving sibling co-residence upon parental separation rests on a statutory
foundation. That said, the principle is rebuttable, and the judge may depart from it, where duly justified by
considerations relating to the child’s interests, such as specific therapeutic or educational needs or severe
incompatibilities. In the law of the United States, the issue of sibling co-residence following parental
divorce is typically addressed within the framework of “split custody.” Under this arrangement, each parent
assumes physical custody of one or more children individually, while custody of the remaining child or
children is allocated to the other parent. In recent years, sensitivity toward maintaining sibling co-residence
has likewise increased within this system. Although split custody, particularly where the parents so agree,
is accepted in certain cases, in many states the separation of siblings is regarded as exceptional, and orders
to this effect require compelling justification. The states, however, are not uniform in the degree and mode
of protection afforded to sibling co-residence: some have established a formal presumption against
separation, whereas in others judges prevent the division of siblings through the interpretation of the child's
best interest standard. In Iranian law, although no explicit rule has been enacted concerning the continuity
of sibling co-residence following parental divorce, recognition of the “best interests of the child” in the
Note to Article 1169 of the Civil Code and Article 45 of the Family Protection Act has created an important
legal basis in this regard. On this foundation, the judge may, upon establishing that it is in the child’s
interest, refrain from separating siblings and consolidate their custody with a single parent, particularly
where co-residence contributes to their emotional well-being, psychological stability, and social
development. This approach is also consistent with the jurisprudential foundations of custody under Islamic
law. A review of judicial practice indicates that the best interests principle has, in fact, been invoked by
certain thoughtful and holistic-minded judges in order to preserve sibling co-residence. Moreover, Article
29 of the Family Protection Act has introduced an additional mechanism enabling the establishment of
visitation rights between siblings in cases of separated custody, an innovation that merits greater judicial
attention.

conclusion

the shared emphasis on preserving sibling co-residence in custody disputes reflects the emergence of a
convergent understanding of the child’s best interests across different legal systems and may serve as a
foundation for the further development of comparative research and the utilization of other jurisdictions’
experiences. In other words, by relying on the existing practical convergences among the three legal
systems, the present study, moving beyond purely case-based analysis and with a methodological reflection,
argues that comparative legal studies, at least within certain domains of family law, may be regarded as
both legitimate and fruitful. This study recommends that the Iranian legislature, consistent with the practice
of certain other jurisdictions, identify, on an illustrative basis, the principal factors for assessing the child’s
best interests in custody disputes, and that this list expressly include the preservation of meaningful contact
and effective interaction with siblings. In such cases, the judge should weigh each factor, including sibling
co-residence, in light of the best interests principle and the interaction of the remaining considerations, and
render a decision that secures the greatest attainable benefit for each child.

Keywords: Best Interests of the Child Principle, Sibling Cohabitation, Custody, Article 1169 of the Civil
Code, Comparative Family Law
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4. Hasday, Op. Cit., P 177.
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. Indiana Code Annotated § 31-14-13-2(4)(B), 31-17-2-8(4)(B).
. Kentucky Revised Statutes Annotated § 403.270(2)(c).
. Minnesota Statutes § 518.17(1)(a)(5).

. Missouri Annotated Statutes § 452.375(2)(3).

. New Mexico Statutes Annotated § 40-4-9(A)(3).

10 Virginia Code Annotated § 20-124.3(4).

11, Hasday, Op. Cit., PP 177 & 286-287.

12, Presumption

13, Exceptional; see e.g.: Kansas: Kansas Statutes Annotated § 23-3207(b) (2012); Missouri: Durbin v.
Durbin, 226 S.W.3d 876, 880 (Mo. Ct. App. 2007); Arkansas: Lloyd v. Butts, 37 S.W.3d 603, 607 (Ark.
2001); Arkansas: Sykes v. Warren, 258 S.W.3d 788, 793 (Ark. Ct. App. 2007).

14 Overwhelming need; see e.g.: New York: Valenti v. Valenti, 869 N.Y.S.2d 266, 269 (App. Div. 2008).
15, Strong need, see e.g.: Louisiana: Sanders v. Sanders, 923 So. 2d 721, 725 (La. Ct. App. 2005).

16, Compelling reasons; see e.g. California: In re Marriage of Williams, 105 Cal. Rptr. 2d 923, 924 (Ct.
App. 2001); Florida: Matias v. Matias, 948 So. 2d 1021, 1022-23 (Fla. Dist. Ct. App. 2007); lowa: In re
Marriage of Pundt, 547 N.W.2d 243, 245 (Iowa Ct. App. 1996); Mississippi: Brawley v. Brawley, 734 So.
2d 237, 241 (Miss. Ct. App. 1999); Pennsylvania: Saintz v. Rinker, 902 A.2d 509, 513 (Pa. Super. Ct.
2006); South Dakota: Hathaway v. Bergheim, 648 N.W.2d 349, 352 (S.D. 2002)

17 Overriding reasons; see e.g.: Oregon: In re Marriage of Morales, 159 P.3d 1183, 1189 (Or. Ct. App.
2007)

18 Hasday, Op. Cit., PP 178 & 287.

19 Kansas Statutes Annotated § 23-3207(b) (2012).
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!, Hasday, Op. Cit., P 178.
2. McBride, Op. Cit., PP 521-522; Espejo, Op. Cit., P 7.
3, Kaplan, L. Ade-Ridder, L. and Hennon, C. B. “Issues of split custody: Siblings separated by divorce”,
In: Everett, Craig A. (ed.). The Consequences of Divorce: Economic and Custodial Impact on Children and
Adults, Volume 2, New York: Haworth Press, PP 259-261.
4. Espejo, Op. Cit., P 7.
120l 550 S Ul 53 5268 2

6, Kass, Anne, “Splitting Siblings upon Divorce,” Fairshare, Jan. 1998, P 13; cited from: Hasday, Op. Cit.,
P 177.
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I. See e.g: Gutteridge, Harold C, Comparative Law, Cambridge: Cambridge University Press, 1946, P 32.
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Fernanda, Nicola. “Family Law Exceptionalism in Comparative Law”, The American Journal of
Comparative Law, Volume 58, 2010, PP 777-810, online:
https://digitalcommons.wcl.american.edu/facsch_lawrev/994;  De Cruz, Peter. “Legal Transplants:
Principles and Pragmatism in Comparative Family Law” In: Harding and Oriicii (eds.). Comparative Law
in the 21st Century, The Hague: Kluwer Academic Publishers, 2002, PP 101-119.
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Orginal Article

Obtaining Medical Certificates Concerning Women’s Sexual Status
with Emphasis on the Right to Bodily Integrity in the Iranian Legal
System: Possibility or Prohibition?

Mahnaz Bayat Komitaki!, Rambod Domirani?

Highlights

e From a medical perspective, the virginity certificate lacks sufficient reliability to prove or disprove
virginity and cannot be considered a dependable piece of evidence or presumption.

e The right to bodily integrity is not absolute and, in light of principles such as human dignity and
the prohibition of harm, cannot serve as a valid justification for obtaining a virginity certificate.

e Due to its conflict with the principles of no harm, justice, human dignity, and the protection of
women and the family, obtaining a virginity certificate should be prohibited in the Iranian legal
system.

ABSTRACT

Introduction

The virginity certificate, which represents the most prominent example of certificates concerning women’s
sexual status, remains a subject of controversy and ambiguity in the Iranian legal system as a deeply rooted
phenomenon in social customs and traditions. This certificate, issued based on the medical examination of
the hymen, is often regarded as an indicator of a woman's virginity and may produce significant legal and
social consequences. However, contemporary medical science has demonstrated that hymenal examination
cannot reliably determine the existence or absence of prior sexual intercourse. Factors such as non-sexual
physical trauma, anatomical variations of the hymen, the possibility of surgical reconstruction, and different
forms of sexual activity undermine the evidentiary value of such examinations. Despite these scientific
uncertainties, no explicit legal provision in Iranian law directly addresses the permissibility or prohibition
of obtaining a virginity certificate, thereby giving rise to various legal, ethical, and social challenges. The
primary objective of this study is to clarify the legal nature of the virginity certificate and to assess the
permissibility or impermissibility of obtaining it within the framework of Iranian law. To this end, the study
examines the concept of the right to bodily integrity (right over one’s body) as a potential justification and
evaluates it in light of fundamental legal principles such as the principle of no harm (La-Zarar), human
dignity, justice and non-discrimination, as well as the necessity of protecting the family institution and
safeguarding women's rights.
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Methods

This research adopts a descriptive-analytical method and relies on library-based sources. In the descriptive
phase, key concepts such as virginity, the hymen, and the virginity certificate are defined and examined
from both medical and jurisprudential perspectives. Furthermore, the legal status of the virginity certificate
in Iran is analyzed, particularly regarding the identification of entitled individuals and competent authorities
responsible for issuing such certificates. In the analytical phase, the study first explores the “right to bodily
integrity” as the principal argument invoked by proponents of the permissibility of obtaining a virginity
certificate. Using Hohfeld’s framework of rights, the nature and classification of this right are examined.
Subsequently, two major interpretative approaches—agency-based and dignity-based—are employed to
assess the scope and limitations of this right. The study then proceeds to extract and analyze the legal
grounds for prohibiting the virginity certificate by referring to fundamental legal principles derived from
the Constitution, domestic charters such as the Patients’ Rights Charter, and binding international human
rights instruments. These principles include the prohibition of harm, justice and equality, respect for human
dignity, the protection of family, and the necessity of supporting vulnerable groups, particularly women.

Results and Discussions

The findings of this study indicate that, from a medical standpoint, the virginity certificate lacks sufficient
reliability to prove or disprove virginity. Due to the diverse anatomical characteristics of the hymen, the
possibility of damage caused by non-sexual factors, the existence of elastic hymens that do not exhibit
visible changes after intercourse, and advancements in hymenal reconstruction techniques, it is impossible
to draw definitive conclusions about an individual’s sexual history based solely on hymenal examination.
Therefore, such a certificate cannot be regarded as a conclusive piece of evidence or even a dependable
presumption in many legal contexts. From a legal perspective, although the right to bodily integrity may
initially appear to justify an individual's decision to obtain a virginity certificate, a deeper analysis reveals
that this right is not absolute and is subject to significant limitations. Under a dignity-based approach, the
exercise of bodily autonomy is impermissible where it results in harm or violates human dignity. Moreover,
within the Iranian legal framework, this right is constrained by principles that protect bodily integrity,
prohibit invasive acts without justified necessity, and emphasize the preservation of personal privacy. In
addition, the principle of no harm (La-Zarar), as a fundamental rule in Islamic and Iranian law, negates any
act that causes physical, psychological, or reputational damage. Empirical evidence suggests that the
practice of obtaining virginity certificates can lead to serious psychological harms such as anxiety,
depression, humiliation, and even suicidal tendencies, as well as social consequences including damage to
personal reputation and the risk of honor-based violence. Furthermore, the practice is inherently
discriminatory, as it disproportionately targets women and thereby violates the principle of equality and
non-discrimination. While men are not subjected to comparable examinations, women are often required
to undergo invasive procedures based on social expectations, which reflects a clear gender-based disparity.
The principle of human dignity, recognized both in domestic constitutional law and international human
rights instruments, prohibits any degrading or humiliating treatment. The examination of the hymen,
particularly when conducted for non-therapeutic and non-educational purposes, may constitute a violation
of this principle. Moreover, the requirement or expectation of presenting a virginity certificate may
undermine trust between spouses and negatively affect the formation of a healthy family unit. This
contradicts the legal obligation to protect and strengthen the family as a fundamental social institution.
Finally, considering the legislator’s protective approach toward women and vulnerable groups—especially
orphaned or unaccompanied girls—subjecting such individuals to mandatory or quasi-mandatory
examinations contradicts the very objectives of legal protection and may exacerbate their vulnerability.

Conclusion

The overall findings of this research demonstrate that, despite the absence of an explicit legal prohibition,
the practice of obtaining a virginity certificate lacks a valid legal foundation within the Iranian legal system.
It stands in clear contradiction with fundamental legal principles, including the prohibition of harm, respect
for human dignity, justice and equality, and the protective policies aimed at supporting families and
safeguarding women's rights. Accordingly, it is recommended that the legislator explicitly prohibit the
issuance and use of virginity certificates. In cases where medical examination is necessary—particularly in
criminal proceedings such as sexual assault—greater emphasis should be placed on scientifically reliable
assessments of genital health rather than the concept of virginity, in order to enhance accuracy while
minimizing harm and preserving human dignity.

Keywords: Virginity Certificate, Hymen, The Principle of La-Zarar, Human Dignity, Justice
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Orginal Article

The Impact of Big Data on Innovation and Dynamic Efficiency in the
Competition Process in Digital Markets

Ebrahim Rahbari', Reyhaneh Khalili2

Highlights

e The use of big data, depending on the practices and methods of its utilization, may lead to either
an increase or a reduction in innovation opportunities within digital markets.

e Direct intervention aimed at preserving innovation in the market is not advisable; rather,
competition authorities can contribute to safeguarding innovative competition by maintaining a
competitive environment and addressing restrictive practices.

e Employing theories such as the “innovation costs” theory in competition assessments can help
ensure dynamic efficiency in data-driven markets.

ABSTRACT

Introduction

The transformation of digital markets in recent decades, alongside the expansion of big data, artificial
intelligence, and advanced data-mining technologies, has profoundly reshaped traditional patterns of
competition. In these markets, data is no longer merely an auxiliary input; rather, it functions as a strategic
asset and a primary source of economic value creation and innovation. Unlike traditional competition law
analyses—largely focused on indicators such as price, market share, and short-term consumer welfare—
data-driven markets reveal that access to, control over, and the ability to exploit data have become decisive
factors of market power. This situation may, on the one hand, enhance efficiency, improve service quality,
and enable the emergence of new markets; on the other hand, through data concentration and the creation
of entry barriers, it may weaken dynamic competition and innovation. This study aims to clarify the dual
role of big data in fostering innovation while simultaneously generating competitive risks, and to
demonstrate how data-driven capacities can be leveraged to promote competition on the merits without
leading to structural market foreclosure.

Methods

This research adopts a descriptive-analytical approach grounded in comparative study. Theoretical
frameworks of competition economics related to innovation, network effects, economies of scale and scope,
and the role of data as an essential input are first examined. These foundations are then analyzed in light of
legal instruments, enforcement practices, and decisions of competition authorities across different
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jurisdictions. The study of merger cases and anticompetitive conduct in digital markets, together with policy
reports and economic research, provides an empirical basis for assessing the effects of data concentration
on the structure of the relevant market. The methodology is qualitative and document-based, seeking to
integrate legal and economic analysis in order to present a coherent account of the competitive functions of
data and the regulatory challenges it entails.

Results and Discussions

The findings indicate that big data performs a dual function in digital markets. From a positive perspective,
broad access to data enables service personalization, reduces information asymmetries, enhances
productivity, and accelerates research and development processes. This dynamic facilitates both
incremental and disruptive innovations, the creation of new business models, and improvements in
consumer welfare. Data aggregation can also lower transaction costs and, through predictive analytics,
enhance allocative efficiency. However, data concentration in the hands of large firms may generate
cumulative advantages that competitors find difficult to replicate. Strong network effects, user lock-in, and
exclusive access to behavioral data allow dominant firms not only to consolidate their market position but
also to discourage the entry of potential innovators. Under such conditions, competition may be
weakened—and long-term innovation harmed—even in the absence of price increases. In the context of
mergers, the results reveal similarly mixed effects. Data-driven horizontal mergers between large platforms
and smaller innovative firms have, in some cases, eliminated potential competition and reduced
technological diversity, whereas certain vertical mergers have created efficiency gains by integrating data
infrastructures and lowering development costs. The key factor distinguishing these outcomes is the extent
to which rivals retain access to critical data and whether dynamic competition can emerge post-merger. The
study further shows that one of the most significant barriers to innovation in these markets is the rise in
entry and R&D costs resulting from lack of access to essential data. New entrants face substantial financial
and temporal burdens in acquiring competitive datasets, increasing innovation risk and constraining
technological investment. Consequently, data concentration may gradually shift the innovation ecosystem
in favor of entrenched incumbents.

Conclusion

Overall, this research demonstrates that big data is neither inherently harmful to competition nor
automatically conducive to innovation; its effects depend on how data is concentrated, controlled, and
competitively utilized within market structures. While it can drive efficiency and service development, it
may also reinforce scale advantages and create entry barriers that weaken dynamic competition.
Safeguarding innovation therefore does not require direct, interventionist market engineering, but rather a
competition policy focused on preserving the conditions for technological rivalry, preventing exclusionary
conduct, and assessing the competitive use of data through analytical lenses such as innovation costs. In
the context of Iranian law, moving beyond traditional approaches and reinterpreting existing legal tools in
light of the realities of the data-driven digital economy is essential to maintaining competitive dynamism
in digital markets.

Keywords: Digital Markets, Competition Law, Big Data, Innovation, Innovation Cost Theory.
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Orginal Article

The Rationale for Contract Law: A Contest of Values within the
Objectives and Foundations of Article 10 of the Iranian Civil Code

Abdollah Rajabi!

Highlights

e Article 10 of the Iranian Civil Code is concerned with the interests of the state and the legal system
in the enforcement of private individuals’ contractual obligations (the rationale for contract law).

e Several distinct theoretical foundations may be identified as supporting the rationale for contract
law, including the protection of and freedom of will, the preservation of pacta sunt servanda and
social morality, the promotion of equality and corrective justice, the advancement of economic
efficiency, and, ultimately, compliance with the principles of the Sharia-based legal order.

e An examination of the historical development and substantive provisions of the Iranian Civil Code
indicates that the primary objective of Iranian contract law has been the protection of individual
autonomy. Nevertheless, in contemporary legal thought, considerations of commutative justice,
and in certain instances distributive justice, have assumed an increasingly significant role.

ABSTRACT

Introduction

One of the enduring questions in legal theory concerns the foundations of the state’s intervention in
contracts. Why do states intervene in private agreements, the foundation of which lies in the principle of
freedom of will? This question is significant because the adjudication of contractual disputes and the
enforcement of contractual obligations do not easily fit within the traditional and ordinary functions of law.
The issue is not merely theoretical nor confined to public law and state governance; rather, it has direct
implications for private law, forming the intellectual and normative basis of contract law itself.

Methods

Answering this question would ideally require a comprehensive analysis of the role of the state and the
philosophy of legal intervention, but such an undertaking lies beyond the scope of this study. Instead, the
present work relies on what has already been achieved in comparative and historical scholarship,
particularly in Western legal thought. It reviews past and present judicial and doctrinal developments
concerning contract law and draws on the foundations established by both Islamic jurisprudence and
Western civil law traditions. By considering these precedents alongside the specific provisions of the
Iranian Civil Code, this paper seeks to determine the prevailing view of contracts within Iran’s existing
legal system. The research roadmap proceeds as follows: First, the general rationale behind the regulation
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of contracts is examined. Second, the Iranian legal approach is analyzed in light of its historical and
doctrinal roots. Finally, with a focus on Article 10 of the Civil Code, the paper identifies the fundamental
principles underlying Iran’s law of contract and situates them within broader debates on the philosophy and
values of contract law that have evolved over recent decades.

Results and Discussions

Contract law is grounded in a set of values inherent in every legal system. These values are the driving
forces that shape both the content and interpretation of contractual rules. They include freedom, morality,
justice, public interest, and, in the Iranian context, the realization of Sharia, which functions as an
independent and fundamental value. Accordingly, five distinct yet interrelated justifications for contract
law can be identified: Protection of freedom of will; Promotion of promise-keeping and social morality;
Pursuit of equality and exchange justice; Encouragement of economic efficiency; and Preservation of the
Sharia order. Although all these principles are conceptually linked, it is often difficult to identify a single,
dominant foundation. The rationale for supporting contractual formation and enforcement is most clearly
crystallized in Article 10 of the Iranian Civil Code, which stands as one of the most significant provisions
of Iranian contract law. This article provides the legal basis for recognizing private agreements as binding,
authorizing the courts to uphold the product of the parties’ will so long as it does not contravene statutory
or moral limits. Article 10 therefore acts as both a permission and a command: it permits individuals to
shape their private relations through contract, and it obliges judges to respect and enforce these
arrangements as expressions of legal will. In this sense, it constitutes a formal rule addressed to the
judiciary, delineating when and how the law may intervene in private transactions. The provision is founded
on the theory of the Autonomy, emphasizing that a contract is the result of voluntary agreement rather than
a mere reconciliation of conflicting interests. However, focusing solely on the sanctity of promise would
be too narrow. The contract must also be viewed as an instrument for achieving justice, social morality, and
economic welfare. The challenge lies in determining which of these principles takes priority in
interpretation and enforcement. When the will of the parties is prioritized, literal interpretation of
contractual terms prevails; when considerations of justice or public interest dominate, a contextual
interpretation becomes necessary. Thus, the hierarchy of values directly influences judicial methodology
and the understanding of contractual obligations.

Conclusion

Contracts can be classified based on the relative importance of will and justice. In civil contracts, where
personal relationships and moral intentions often outweigh material exchange the principle of autonomy
predominates. In commercial contracts, however, where the fairness of exchange and economic equilibrium
are essential, the legal system gives greater weight to contractual balance and consideration. In continuous
or long-term contracts, the role of will is strongest at the formation stage, when the parties choose to enter
into a legal relationship. Thereafter, the operation of the contract is largely governed by principles of
economic efficiency and exchange justice. Legislators and judges remain concerned with maintaining
justice, which serves as the foundation for many legal rules. Consequently, any contract that violates
justice—whether moral, social, or economic—is regarded as defective. In conclusion, the justification for
contract law in Iran, as reflected in Article 10 of the Civil Code, lies in the delicate reconciliation of freedom
of will, morality, justice, public interest, and Sharia. Each represents a competing yet complementary value
within the legal system. The enduring task of contract law is to determine, in each case, which of these
principles should prevail in the interpretation and enforcement of private agreements.

Keywords: Art. 10 of Civil Code, Freedom of Will, Pacta Sunt Servanda, Corrective Justice, Economic
Efficiency
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Study on Floating Performance in Irans' Contractual Obligations
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Highlights
e Floating performance of obligations is a tool to reduce the risk of market fluctuations during the
execution of the contract.
e Determining the minimum and maximum range and establishing a calculation criterion prevents
ambiguity in payment.
e The use of modern financial instruments in the legal system is a necessity for new interactions

ABSTRACT

Introduction

If we look at the flow of markets through the lens of behavioral economics, we find that reducing risk and
fostering psychological assurance in the complex and volatile interactions of the contemporary era are of
particular importance. The dynamic nature of economic variables such as inflation rates and global prices
has created a turbulent environment for trade, redoubling the necessity for developing novel legal tools to
manage these uncertainties. On the other hand, experience has shown that imposing restrictions does not
necessarily steer commerce towards being productive. Instead, by providing diverse tools tailored to the
complex needs of market participants, one can expect better efficiency and flexibility from the flow of
economic exchanges. In this regard, "Floating Performance of Contractual Obligations, "as a novel and
efficient tool, enables the adaptation of the performance of obligations to unforeseen economic fluctuations
and significantly reduces the negative risk of non-performance of obligations in volatile markets like Iran.
This research aims to investigate the feasibility of accepting "Floating Performance" in Iran's legal system
and to elucidate its conditions, frameworks, and legal requirements. The main research questions are: Is
this flexible mechanism compatible with Iran's legal principles? How can it be recognized and implemented
within the framework of the existing legal system? The ultimate goal is to provide an operational model for
using this tool in domestic and international long-term contracts.

Method

This research has been conducted using an analytical-descriptive method and relying on extensive library
resources, including legal texts, specialized books and articles, domestic laws—especially the Civil Code
and the Commerce Code—and important international documents such as the (CISG) and the UNIDROIT
(PICC). The working method is structured as follows: Initially, to establish a common conceptual
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foundation and prevent misunderstanding, fundamental and key concepts of the research topic, such as
"obligation, " "performance, " and "floating, " were scrutinized and carefully considered. Then, this novel
mechanism and its methods of operationalization in contracts were introduced. In the next step, to enrich
the analysis, an overview of international documents and judicial and arbitral precedents in foreign legal
systems was provided to offer a brief perspective on globally accepted findings and solutions. Finally, the
fundamental challenges and key legal questions related to the implementation of the floating performance
mechanism, especially from the perspective of Iran's legal system with an emphasis on the concept of
gharar (prohibited uncertainty) and the rules concerning the determinability of the subject matter, were
discussed.

Results and discussions

The obligation, as a central concept in contract law, has not received the in-depth analytical and practical
attention it deserves in Iran's legal literature. This is despite the fact that this term is used extensively and
frequently in the Iranian Civil Code, and its pivotal role in creating legal relations is undeniable. A
fundamental characteristic of an obligation, from the authors' perspective, is its possession of a financial
equivalent or economic value; this characteristic is the key to solving the puzzle of accepting floating
performance. Floating performance enables the value of the obligation over the long term not as a fixed
figure, but based on a "calculable and transparent criterion" that specifies the value at any moment of
performance. For example, determining the price based on a computational formula combining costs and
fees according to officially announced rates or expert-determined rates are instances of such criteria. By
establishing a "defined and calculable range, " floating performance of obligations not only does not lead
to destructive ignorance or ambiguity according to common customary standards at the time of forming the
obligation, but as a self-regulating mechanism, it also effectively prevents post-contractual ignorance and
loss resulting from unforeseen fluctuations and is entirely consistent with the principle of freedom of will
in contract law. This method is specific to time-bound contracts and can be implemented with enforcement
guarantees such as automatic adjustment or dissolution of the contract in case of a breach of the defined
range. The main challenge in accepting this institution is the perception of it falling within the bounds of
uncertainties and gharar. Divergent views in the Iranian legal doctrine, attributed to the opinions of Shia
jurists, have sometimes led to an inflexible perspective on the category of ignorance and ambiguity in
contractual matters, which, although suitable for regulating relations in traditional societies and simple
markets of the past, lacks the necessary efficacy for addressing the complexities of modern commercial
interactions. If we distance ourselves from this inflexible view and analyze the customary and functional
meaning of ignorance, gharar, and ambiguity according to the needs and practices of each market, this
challenge will naturally appear solvable; as evidenced by its successful implementation in similar contracts
like large-scale construction projects and in contracts of the securities market and futures contracts.
Furthermore, contrary to the prevalent perspective in our legal doctrine, which primarily views matter from
an ex-ante standpoint at the time of contract formation, one of the most important types of ignorance in
today's commercial relations is "post-contractual ignorance" arising from unexpected fluctuations and the
inherent complexity of economic affairs. The floating performance mechanism can provide fundamental
assistance for the voluntary and automatic adaptation of the parties to these fluctuations in changing
conditions, regardless of whether the possibility of such fluctuations had occurred to the parties at the time
of conclusion. This institution is a clear manifestation of the sovereignty of will and modern rationality in
risk management.

Conclusion

In conclusion, the floating performance of obligations is not only compatible with Iran's legal principles,
particularly the principle of party autonomy and the rules of contract interpretation, but it also seems an
undeniable necessity for Iran's legal system due to its ability to reduce contractual risk, increase flexibility
and efficiency in contracts, and strengthen confidence in volatile markets. Understanding this compatibility
and leveraging its benefits requires an updated, application-oriented, and custom-based approach to the
contemporary needs of the economy and trade. It is suggested that the legislature, by enacting specific
regulations or adding articles to the Civil and Commerce Codes, establish a transparent and precise
framework for using this method to prevent future disputes. Furthermore, educating judges, legal
practitioners, and economic actors to understand, accept, and correctly apply this novel mechanism is the
next essential step towards its successful implementation and institutionalization within Iran's legal and
commercial system.

Keywords: Floating Performance, Equivalent Commitment Value, Calculation Criteria, Price Volatility,
Risk.
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2, Foley v Classique Coaches Ltd

3. Foley v Classique Coaches Ltd, [1934] 2 KB 1.
4. Article 55 of CISG: Where a contract has been validly concluded but does not expressly or implicitly fix

or make provision for determining the price, the parties are considered, in the absence of any indication to
the contrary, to have impliedly made reference to the price generally charged at the time of the conclusion
of the contract for such goods sold under comparable circumstances in the trade concerned.
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!, ARTICLE 5.1.7.

(Price determination)

(1) Where a contract does not fix or make provision for determining the price, the parties are considered,
in the absence of any indication to the contrary, to have made

reference to the price generally charged at the time of the conclusion of the contract for such performance
in comparable circumstances in the trade concerned or, if no such price is available, to a reasonable price.
(2) Where the price is to be determined by one party and that determination is manifestly unreasonable, a
reasonable price shall be substituted notwithstanding any contract term to the contrary.

(3) Where the price is to be fixed by one party or a third person, and that party or third person does not do
so, the price shall be a reasonable price.

(4) Where the price is to be fixed by reference to factors which do not exist or have ceased to exist or to be
accessible, the nearest equivalent factor shall be treated as a substitute.
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Feasibility Study of Application of Competition Law in Regulation of
Fossil Energy Market Considering Factors that Disrupt Competition

Mahdi Mollaei!

Highlights

e Given the monopolistic competitive structure of fossil fuels and the existence of renewable
substitutes for them, there is limited market power for suppliers of these energies

e  Price fluctuations are an integral part of the natural market mechanism and any unnecessary
intervention will lead to unintended consequences, so the sole application of competition law to
regulate the fossil energy market is neither possible nor desirable.

e In cases where regulation and enforcement are possible in the form of competition law and in
situations where the market deviates from its natural functioning, it is necessary to amend the
competition section of the Law on the Implementation of General Policies, Article 44 of the
Constitution.

ABSTRACT

Introduction

Creating competition to improve market efficiency has always been approved by economists and lawyers.
For this reason, they examine how to provide competition according to the conditions of each market. In
the years after World War II, governments entered the economy and took control of the energy sector,
arguing that the free market mechanism has shortcomings in the optimal allocation of resources and
maximum welfare. This has sometimes taken the form of natural monopoly in the form of a closed
economy. Considering the strategic position of fossil energies, it is appropriate to identify the factors
disrupting competition in these markets; because formulating a desirable competition policy in order to
fundamentally confront anti-competitive behaviors and enacting competition rules in the energy sector
requires discovering the factors affecting the creation of the aforementioned behaviors. Important questions
arise here: What are the most important factors disrupting competition in fossil energies? Is it possible to
apply competition law in regulating this area?

Methods

In the present study, a combined method of hermeneutics, description, and content analysis was used to
interpret the data. In this regard, the hermeneutics method was used to contextualize anticompetitive
behavior, and the content analysis method and principles of energy economics were used to analyze the
data. In energy economics, different dimensions of energy are considered, and based on that, the degree of
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balance and rules of competition are explained. Hermeneutics is a type of interpretive methodology that
aims to systematize the interpretation of all meaningful actions and behaviors and the results of the
aforementioned actions, especially when they appear in the form of text or speech. The aforementioned
science deals with the process of understanding a phenomenon and examines how to receive meaning from
various works such as speech and behavior. In Skinner's intentional hermeneutics, in order to analyze the
thoughts of politicians and energy economists, reconstructing the contexts in order to discover the intentions
of the aforementioned thinkers plays a fundamental role. Content analysis is a descriptive strategy for
finding patterns within a qualitative data set. In thematic analysis, the researcher presents a map of the
aforementioned themes by extracting components, structural codes, and key points and analyzing them, and
by considering the general principles governing the work, while achieving frequent and meaningful
patterns.

Results and Discussions

According to hermeneutic findings, political, technical, and economic factors specific to the fossil energy
sector have disrupted competition. The subsets of the above factors and principles have been coded
according to thematic analysis method. In this regard, five structural codes have been found for political
factors, five structural codes for technical factors, and three structural codes for economic factors. A
comparison of the political, technical, and economic factors disrupting competition in the fossil energy
market indicates that: First, the degree of effectiveness of the aforementioned factors is not the same, and
political factors have the greatest impact, and technical and economic factors are in the next ranks, because
the energy sector is more tied to political issues and the logic governing it is more political-security in
nature, and field observations and statistical data also confirm this. Secondly, the sphere of influence of the
above factors is not the same. The sphere of political factors is generally international, but the sphere of
technical factors is mainly national and related to the specific circumstances of each country. However, in
some issues such as the environment, its international sphere is highlighted. The sphere of economic factors
includes both the national economy and the international economy. Thirdly, the consequences of political,
technical and economic factors are distinct from each other. Political factors generally have political
consequences that lead to economic and social crises. Technical factors often have economic consequences
and economic factors have both types of consequences and effects. Fourthly, in physical operations such
as drilling and extraction, the concept of a competitive market is hardly conceivable and this problem is
rooted in technical factors, but in legal operations such as energy contracts, anti-competitive behavior is
more likely to result from political factors. Given the structure of monopolistic competition for fossil fuels
and the existence of renewable substitutes for them, there is limited market power for suppliers of these
energies, and naturally the market itself will have the appropriate power to guarantee exchanges without
the need to apply competition laws. The continued activity of these markets despite the outbreak of war in
various regions or the embargo on a country that has oil and gas resources indicates the resilience of this
market in the world, which has been able to continue its existence despite all the factors disrupting
competition and provide energy well in many countries of the world, and consumers have also adjusted
their behavior in response to market equilibrium prices. Now, if it is said that the aforementioned
equilibrium prices are not fair, a measure of fair price must first be provided. Price fluctuations are an
integral part of the mechanism and natural nature of the market, and any unnecessary intervention in it,
whether through competition laws or any other means, will lead to unwanted consequences that may have
worse results. As a result, it is neither possible nor desirable to apply competition law to regulate the fossil
energy market. However, in cases where regulation and enforcement are possible through competition law,
and in situations where the market deviates from its normal functioning, it is necessary to review the
competition section of the Law on the Implementation of General Policies, Article 44 of the Constitution.

Conclusion

Considering the factors that hinder competition in the energy sector, it is proposed that, while formulating
appropriate competition policies in the aforementioned sector, a regulatory body called the “Energy
Competition Committee” be added to Article 53 of the above law in the form of the following proposed
note: “Note 2- In the energy sector, the Energy Competition Committee shall be formed with fifteen
members, consisting of two judges elected by the head of the judiciary, three experts elected by the ministers
of oil, energy and security, two experts elected by the Competition Council, five experts elected by the
chambers of commerce and cooperatives, employers’ associations of the oil refining and petrochemical
industries and the Iranian Oil Industry Federation, and three representatives from the Energy Commission
of the Islamic Consultative Assembly. The duties of this committee are as follows: monitoring, supervising
and identifying instances of anti-competitive practices in the energy sector and evaluating them, approving
the guidelines for regulating prices, quantities and conditions of access to the energy market in abnormal
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market conditions, permitting the activities of Group Three of Article 2 to private, public, non-
governmental and competent cooperative companies in the energy sector, and setting the principles of the
guidelines for business licenses in the energy sector. "The above committee has all the powers stipulated in
Articles 60 and 61 of this law, and the conditions of its members, secretariat, and the manner of managing
meetings are the same as those of the Competition Council."

Keywords: Distortion of Competition, Fossil Energy Market, Competitive Markets, Competition Law,
Anti-Competitive Behavior
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Highlights

e  Thejudicial criminal policy of the Islamic Republic of Iran, grounded in the Constitution, the Code
of Criminal Procedure, and related regulations, aims to promote reform oriented and preventive
approaches, safeguard fundamental citizens’ rights, and align with Islamic legal principles.

e Inrecent years, decarceration and the reduction of prison admissions, and consequently the prison
population, have become major objectives of Iran’s judicial criminal policy.

e Judges' response to crime, relying on legal provisions and influenced by their professional training
and personal backgrounds, coupled with restriction of responses to formal criminal justice and
weak institutional cooperation, can lead to an increase in prison populations.

ABSTRACT

Introduction

In addition to all judicial factors with legal, criminological, and crime-related aspects, there exist a series
of executive or judicial factors arising from administrative and operational conditions in various social
systems. Each of these factors is somehow linked to the increase in prison populations and is identified as
influential in exacerbating it. These factors generally reflect judges' and courts' perceptions of issues such
as the quality and extent of productivity in the intervention of non-governmental sectors in responding to
various crimes—issues that have yet to secure a desirable position in many legal systems and, consequently,
contribute to the factors increasing prison populations. The primary and general objective of this paper is
to highlight and clarify the quality and levels of impact of criminal judges' operational approaches, and
more broadly, the judicial criminal policy system, on the increase in the rate and size of prison populations
in the current state of the criminal justice system within the Bandar Abbas judicial district. Along this path,
several specific objectives are also considered, summarized as follows: Identifying macro-judicial factors
stemming from the judiciary system's approach and the Iranian Judiciary that contribute to excessive
incarceration and, consequently, the increase in the national prison population rate. Identifying and
diagnosing the main manifestations of criminal judges' disregard in the Bandar Abbas judicial district
toward the requirements of a reformist-minimalist incarceration culture.
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Method

This article adopts a combined and dual methodological approach in elucidating and advancing its
positions. At one level, where studying general concepts, theoretical foundations, and related issues is
intended, the descriptive method is employed. In sections analyzing the role of judicial factors in the
expansion and increase of prison populations, the analytical method is used. Subsequently, in the research
findings section, which evaluates theoretical positions from the perspective of the criminal judges' own
thoughts and views, a field study method involving qualitative interviews will be utilized. This section
serves as a case example, against which the validity of the positions and claims in the theoretical sections
will be measured and examined through assessing the views and opinions of a number of criminal judges.
Thus, the overall research method in this article is a combination of theoretical and field studies, which is
currently regarded as a valid and superior method for studying legal and social issues.

Results and Discussions

The judicial criminal policy system of the Islamic Republic of Iran (as a holistic entity) that forms the basis
of emergent judicial sub-streams and practices across the country's judicial districts, generally—as inferred
and understood from provisions in texts such as the Constitution, the Criminal Procedure Code, and other
supra-legal and sub-legal norms—possesses a series of overt and covert objectives. Many of these are
explicitly referenced in the mentioned texts in expressions such as adopting reformist-preventive judicial
practices, guaranteeing the nation's fundamental rights, alignment with religious principles, and the like,
while others are inferential and discernible in practice from the Judiciary's macro-level operations and the
prevailing judicial practices in courts at a more micro level. Pursuing de-incarceration policies and efforts
to reduce prison intake rates and, overall, quantitatively lower the national prison population has been the
most prominent and important goal of Iran's judicial criminal policy system in recent years, even repeatedly
recommended in directives from the Supreme Leader. Existing evidence and facts—as mostly confirmed
by the research's statistical population—and particularly the current state of prisons and prisoner population
rates in the country's prisons, indicate that despite various legal and judicial positions signaling the necessity
for the judicial criminal policy system to move toward such goals, in practice, ideals like de-incarceration
and prison reduction remain unrealized. This stems from factors such as the lack of intellectual discipline
in de-incarceration judicial policy documents and planning within the Judiciary, on one hand, and the
subdued activity of judges and courts in pursuing such goals, on the other. These facts demonstrate that the
current judicial criminal policy governing Iran's legal system cannot yet be considered a truly de-
incarcerative one, and numerous judicial, legal, and executive obstacles remain identifiable in its realization
path. Therefore, at the level of pursuing such macro objectives, despite relatively successful experiences
like expanding legal and judicial frameworks for resorting to alternative policies such as lenient and tolerant
provisions in regulations like the Islamic Penal Code, and facilitating the application of newer generations
of punishments, especially alternatives to imprisonment. However, it is still not possible to claim that the
Judiciary as a whole is on a comprehensive and maximal path to realizing these objectives. Another
justification and defined objective for the Judiciary and the country's judicial criminal policy system is
moving toward the use of modern prison management models and patterns in the country. Examination of
the approach and content of documents and laws such as the new Prison Organization Regulations reveals
a significant gap from the required intellectual frameworks and prerequisites. Therefore, at this level as
well, the outlined objectives remain far from practical pursuit and realization.

Conclusion

Overall, judges, when confronting the accused, are influenced by prior training, culture, creativity, and
ethics, and they counter crime and the criminal by relying on legal texts. This, combined with issues such
as limiting the framework of punishment execution to the formal criminal justice space and the lack of
constructive interaction between official and executive agencies and other societal sectors in this domain,
has evidently contributed to the increase in prison populations. Meanwhile, amid transformations in the
criminal justice system, various tools exist to engage administrative and executive mechanisms with the
judicial bodies of societies.

Keywords: Criminal Population, Prison, Executive Agents, Informal Structures.
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Orginal Article

The Right to Regulate: The Interface of State Sovereignty and
Foreign Investor Rights in Investment Arbitration

Farshad Geravand!

Highlights
e This study analyzes the tension between state sovereignty and foreign investor rights in
international investment arbitration.
e  Arbitral practice shows a shift toward recognizing the legitimacy of regulatory measures through
standards such as public purpose, proportionality, and non-discrimination.
e The study argues that modern investment treaties and evolving jurisprudence enable a balanced
coexistence between investor protection and states’ right to regulate.

ABSTRACT

Introduction

The relationship between state sovereignty and the protection of foreign investors’ rights represents one of
the most contested issues in international investment arbitration. Regulatory measures adopted by states in
areas such as human rights, environmental protection, public health, water governance, and national
security are frequently perceived as threats to the stability and predictability of the international investment
regime. This tension has led to numerous investment claims against states. Sovereignty, as the foundational
attribute of states, includes permanent control over natural resources, non-intervention principles, territorial
integrity, and domaine réservé. On the other hand, foreign investor rights—rooted in BITs, multilateral
agreements, customary international law, and domestic laws—guarantee access to dispute resolution, FET,
protection from expropriation, non-discrimination, legitimate expectations, profit repatriation, and
compensation for losses. Conflicts arise when state regulations, intended to protect public welfare,
inadvertently impair these rights, prompting investor-state disputes. However, evolving jurisprudence and
newer treaties recognize the right to regulate as a sovereign tool to balance these interests. The research
question explores how treaties and tribunals differentiate legitimate regulation from indirect expropriation
using criteria like public purpose, proportionality, and non-discrimination, demonstrating that sovereignty
and investor protection can coexist harmoniously.

Methods

This study adopts an analytical and doctrinal approach, examining arbitral awards, international investment
treaties, and relevant principles of international law. Through qualitative analysis of tribunal reasoning, the
research evaluates how investment tribunals assess state regulatory measures, with particular focus on
concepts such as public purpose, proportionality, and non-discrimination. The study also reviews
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contemporary treaty practice to identify evolving normative frameworks governing the balance between
sovereignty and investor rights. Key sources include historical documents like the Charter of Economic
Rights and Duties of States, which first articulated regulatory authority over foreign investments; the
Energy Charter Treaty, affirming sovereignty over energy resources; and failed drafts like the OECD
Multilateral Agreement on Investment, which introduced explicit right-to-regulate clauses. Many treaties
with explicit right-to-regulate provisions are surveyed, categorized into four evolutionary phases:
formation, duality with North-South divides, expansion, and reform emphasizing balance. Tribunal
decisions are dissected using the tripartite test: public purpose, non-discrimination, and proportionality. The
methodology ensures comprehensive coverage by integrating theoretical dimensions, historical origins, and
practical arbitral applications.

Results and Discussion

The analysis reveals a gradual shift in arbitral jurisprudence away from a rigid conception of regulatory
measures as presumptive violations of investor protections. Increasingly, tribunals employ holistic
evaluative criteria that recognize the legitimacy of regulatory action when it pursues public interests, applies
proportionate means, and avoids discriminatory treatment. This emerging approach challenges the
traditional narrative of an unavoidable conflict between state sovereignty and foreign investor rights and
indicates greater judicial sensitivity to the regulatory responsibilities of states. Initially, tribunals favored
the "sole effects" doctrine, prioritizing investment impacts over regulatory intent, as seen in early cases like
Biloune v. Ghana or Metalclad v. Mexico. However, a paradigm shift toward the police powers doctrine—
rooted in customary law—has emerged. In Feldman v. Mexico, the tribunal upheld tax and invoicing
regulations for tobacco exports as legitimate public purpose actions to curb illicit sales, affirming states'
freedom in environmental, fiscal, and trade policies without compensation if non-discriminatory. ADC v.
Hungary acknowledged regulatory rights but required genuine public interest proof, rejecting
unsubstantiated claims. Methanex v. USA validated California's MTBE fuel additive ban as a proportionate,
non-discriminatory environmental measure, not expropriation. Philip Morris v. Uruguay endorsed single-
presentation tobacco rules and 80% health warnings as valid health regulations, prioritizing public welfare.
Conversely, Eiser v. Spain emphasized FET's stability requirement, finding renewable energy subsidy cuts
disproportionate despite regulatory intent. Addiko Bank v. Montenegro balanced FET with sovereignty,
rejecting absolute stability interpretations that undermine regulation. Fourth-generation treaties incorporate
right-to-regulate via exceptions (general, security), preambles, explicit texts, or implicit references,
covering health, environment, ethics, and sustainability. This fosters tribunal deference, reducing
"regulatory chill" and aligning with sustainable development. Analysis of several landmark arbitral awards
confirms that arbitrators grounded in the public international law tradition have achieved notable success
in precisely delineating the state’s public interest and awarding fair compensation to the foreign investor.
By systematically utilizing the capacities of this legal regime, this group has established a concurrent
balance between the state’s right to regulate and the rights of the foreign investor. They have remained
faithful not only to the treaty text but have also, through the exercise of judicial discretion, made a tangible
contribution to the development of international law and the establishment of a new economic order. In
comparison, arbitrators adhering predominantly to a private law tradition have often relied on the sole
effects doctrine, emphasizing only the restrictive consequences of state measures—with little regard for
their intent or purpose. Nonetheless, contemporary investment arbitration practice indicates a decline in the
exclusive standing of the sole effects doctrine and its gradual replacement by doctrines recognizing
regulatory authority or the right to regulate.

Conclusion

The study concludes that state sovereignty and investor protection are not inherently incompatible within
international investment law. Modern treaty frameworks and evolving arbitral interpretations demonstrate
that a balanced coexistence is achievable, provided that regulatory measures are assessed within a principled
and context-sensitive legal framework. Recognizing the right to regulate as an essential safeguard for public
interests can enhance the legitimacy and sustainability of the international investment arbitration system.
Findings underscore a transition from investor-centric older treaties to balanced newer ones, explicitly
affirming regulatory space for public welfare. Tribunals increasingly eschew sole-effects for police powers,
validating measures meeting public purpose, non-discrimination, and proportionality tests as non-
compensable. This restores regime credibility, mitigates sovereignty erosion, and supports global goals like
environmental protection and human rights.

Keywords: Right to Regulate, International Investment Arbitration, State Sovereignty, Investor
Protections, International Investment Law.
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Examining the Social Theory of Law:A Focus on Michel Foucault’s
Perspectives
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Highlights

e Social theory comprises existing opinions and ideas regarding how societies change and develop,
methods of explaining social behavior, power and social structure, modernity, revolutions and
utopias.

e As part of the “Law and Society” movement and “Socio-Legal Studies”, social theory of law
engages in the theoretical analysis of law as a social phenomenon within society.

e From Foucault’s perspective, law is an integral part of modern governance, tasked with
determining the precise boundaries of power.

ABSTRACT

Introduction

Theory represents a specific mode of perceiving the world. It comprises interpretations that inherently
cannot be categorized as either “absolutely true” or “purely false” .Throughout the history of
civilization,humanity has continuously formulated new perspectives,making it evident that in the persuit of
knowledge,one cannot expect to attain a definitive ,final ,and immutable interpretation that leads to
“absolute truth”.From this perspective,theories serve as efficient instruments for examining the “social
world”.As the foundation of research in sociology and other social sciences,”’social theory” is tasked with
explaining the nature of the social .Within this framework,the “social theory of law” engages in the
theorethical analysis of the phenomenon of “law”within the societal context.This study aims to elucidate
the nature of social theory and conduct a precise inquiry into the social theory of law, specifically focusing
on the theoretical description and analysis of law from the perspective of Michel Foucault,the eminent 20th-
century French philosopher and thinker.

Methods

Social theories are analytical frameworks or paradigms that are used to examine and understand social
phenomena. Since the works of Foucault-a postmodern and post-structuralist philosopher and historian-
constitute one of the most significant tools in contemporary social theory for re-evaluating the nature and
scope of law and rights —viewed through the lens of fundamental, long-term shifts in the nature of the social
—this study employs a descriptive-analytical method and utilizing content analysis of relevant philosophical
and sociological texts tries to describe and theoretically analyse the concept of law in society from this
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prominent thinker’s perspective. The theoretical framework of this study is grounded in fundamental

Foucauldian concepts, including “disciplinary power”,“governmentality” ,”normalization” ,and
“disciplinary Society”.

Results and Discussions

Social theory involves the application of theoretical frameworks to analyze macro-social structures. As a
normative system, law seeks to articulate, re-evaluate, and systematize the fundamental structures of
society, thereby becoming a key subject for social theory. The social theory of law that is a part of “law and
society” movement and “socio-legal studies”, encompasses the diverse discourses and theoretical
perspectives regarding the role of law in society. The genealogy of social theory of law can be traced to
classical sociology and the first sociologists of law. Recently, legal scholars have become incresingly
interested in Foucault’s work; indeed, several commentators recognize him as a legal historian who
provides empirical insights into the evolutionary of legal systems. According to Foucault, rights are degrees
of power that have received social validation, the normative legitimacy of which is justified by the existing
historical discourses surrounding the concept of right. He challenges one of the major approaches or
paradigms in law and political science, often referred to as the “classical juridical approach” or “contract
oppression view”. Foucault contends that the main problem in the “social contract theory” lies in it’s role
of legitimizing the sovereign state’s power over individuals, even when a rational justification exists. He
posits that in classical legal theory, power is viewed as a “right” that individuals posses like a comodity,
which they can transfer in whole or in part through a legal or practical act that creates a right. In this view,
power is a tangible and specific right held by individuals, the transfer of which enables the creation of
political power or sovereignty. The above theoretical structure is necessarily based on the idea that the
creation of political power follows the pattern of a legal exchange involving participation in a contractual
transaction. He argues that the classical legal model, while ostensibly claiming to limit state power, actually
serves as a mechanism for legitimizing and expanding power; thus, social contract theory essentially deals
with “social control” rather than “individual liberty”. According to Foucault, we must seek a new form of
right capable of encouraging and strengthening moral self-cultivation. He views “rights” as mechanisms
for inducing social change and even creating new forms of society. Foucault describes “rights” as the
determinant of the boundaries of public power within a constitution, which is established upon the vested
and absolute rights of the contracting parties and exercised through various legal rules. From his view, the
primary function of the “theory of rights” from the Middle Ages to the present has been the mere
stabilization of the legitimacy of power, which remains the central issue of the theory of rights and
sovereignty. Foucault identifies two modern figures,the “Homo Juridicus” and the “Homo Economicus”
,which together present the intricate and complex issue of “governmentality”. He drived the concept of “the
normal” from the term “norm”. In his view, a norm is not a concept exclusively limited to the realms of
morality, law, or behavior; rather, it represents a comprehensive, all-encompassing , and specifically
modern mode of thought.” Normalization” refers to the precise regulation of behaviors in accordance with
established and approved standards, which is achieved through what Foucault terms “disciplinary power”.

Conclusion

Foucault asserts that “rights” are an integral part of modern governance and define the precise boundaries
of power. In his thought, rights are perceived as degrees of socially validated power. He regards law as the
primitive form of power during the classical and pre-modern eras, a position from which “discipline”-as
the salient form of modern power-has significantly diminished its former importance and standing.
Foucault’s profound inquiries into the tactics of power indicate that the tactics of pre-modern societies were
predicated on knowledge/power relations and centered on the paradigm of “law and sovereign”. Foucault’s
narrative regarding the decline of law does not, in any sense, signify the decay or total disappearance of
law; rather, it suggests the reassignment of law to a secondary and auxiliary role within the modern
disciplinary society.

Keywords: Social Theory, The Social Contract, Law, The Social, Discipline.
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